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 PETITION FOR ZONING RE-CLASSIFICATION
" SPECIAL EXCEPTION ANDJOR VARIANCE

TO THE COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY:

The undersigned, legal owner(s) of the property situate in Baltimore County and vhich is
described in the description and plat attached hereto and made a part hereof, hereby pet.: a (1)
that the zoning status of the herein described property be re-classified, pursuant to the -oni.g Law

of Baltimore County, from an zone to an ... RO __ e ..
zone, for the reasons gZiven in the attached statement; >t X2 X oox x Brackal Bexoptiorxnden: Lax

saick Zonkax kaxw an i xAox ingBeguniatinme af RakimorscRonok Ax kee4R x Rene Mvdersribed propeRtY x

BALTIMORE COUNTY VZONING PLANS ADVISORY COMMITTEE
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: COUNTY OFFICE BLDG.
111 W. Chesapeake Ava. R. Teylor }clean, Esquire

 Towson, Maryland 21204 1402 West Pennsylvania Avenue
mowgson, Maryland 21204
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Nicholas B. Commodari RE: Item No. 11 ~'Cycle No. II
Chairman Petitioner - Dorris S. Flymn
Reclassification Petition
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MEMBERS Dear Mr. NcLean:
Burirau of
Enginvering Mis reclassification petition has been timely filed with the
Department of .vard of Appeals for a public hearing within the October 1981 - April
Tratfic Engineering 1982 reclassification cycle (Cycle II). It has been reviewed by the
State Roads Commission | zoning office as to form and content and has also been reviewzd by the
Zoning Plana Advisory Commitize. The review and enclosed comments from
the Cormittee are intended ‘o provide you and the Board of Appeals with
an insirht as to possible conflicts or problems that could arise from
the requested reclassification or uses and improvements that nay be
specified 23 part of the request. They are riot intended to indicate the
Building Departaent appropriazteness of the zoning action requested.

B81-28 ~¥

e

RECFIVED
BALTIORE COUKTY

Burcau of
Fire Pruvention

Property is to be posted and advertised as prescribed by The Baltimore County Code.

Health Department

1, or we, agree to pay expenses of above Re-classification, Special Exception and/or Variance, Project Planning

posting, etc., upon filing of this petition, and turther agree te and are to be bound by the zoning
regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baltimore B r
County. TR Board of Education . . . .
.y . Zoning Administration If it has been sucgested that the petition forza, deseriptions,

Leg 1 Owner(s): ] briefos, and/or the site plans be amended so as to reflect better

g"duimﬂ compliance with the zoning regulations and commentiny asencles' staad=
evelopment ards and policies, you are requested to veview these comients, make
your own judgement as t. their accuracy and submit the necessary
amerdments %o this office before Noveuber 30. In the event that any
requested amendments are not received prior to this date, the petition
will be advertised as originally submitted.

Contract Purchaser:

The subject property, presently zoned D.R.5.5 and located in the
porthuest corner of Timonium Road and Gerard Avenue, is improved with
two dwellings, two garages, and a shed-type inildiny., To the eazt and
gouth aleng Timonium Road and 'raxd Avenue, are individual dwellin<s
also zoned D.R.5.5, while land zoned B.L. and improved with commercial
uses and an office building, zoned R.0., exist to the north end west,

resgpectively.

City and State

Attorney for Petitioner:

In view of the fact that the submitted site plan does not indicate
proposed development of tho subject property, the enclosed commen:ta
from thio Committee are general in nature. If the requested reclasoi~
fication is granted, a public heering and/or Planning Board review and
approval would be required prior to development. A% that time more
gpecific comments would be provided. ' o

(Type or Print Name)

R Temde

Signature City and State

Name, address and phone number of lzgal owner, con-
tract purchaser or representative t0 be contacted

Towson,-Maryland---21204
City and State

Atto.ney’s Telephone No.: -B23=1800
FPhone No.

BABC-—Form 1

-
3
F

AR AL Sl TR R © hpen T oy, R TADR Mysk TEWN I U S s 4

Item #11 Zoning Cycle II {Oct. 1981-Apr. 1982)

Property Owner: Doris S. Flynn T,

Page 2 LD BALTIMORE COUNTY

September 28, 1981 . “} OFFICE OF PLANNING AND ZONING
TOWSON MARYLAND 21204

494-3211

The Petitioner must provide necéssaxy drainage facilities (temporary or permanent) ’ gﬁgg}éﬁ E. GERBER

to prevent creating any nuisances or damages to adjacent properties, especially by the
concentration of surface waters. Correction of any problem which may result, due to
improper grading or improper installation of drainage facilities, would be the full
responsibility of the Petitioner.

storm Drains: {Contfd)

Qctober 29, 1981

Water and Sanitary Sewer:
' Mr. William Hackett — Chairman

Board of Appeals
Room 219 — Court House
Towson, Maryland 21204

-Vezy truly yours, -
. W / Dear Mr. Hackett:
r i

There are 8 and 16-inch public water mains in Gerard Avenue and imonium Road,
" respectively; 8-inch public sanitary sewerage exipts in both roads.

_~¥OBERT A, MORTON, P.E # . - .
pureau of ublic Services Comments on Item #11, Zoning Cycle 1l, — 1981, are as follows:
Property Owner: Doris S. Flynn
Location: NW/corner Timonium Road and Gerard Avenue
Acres: 1,540
District: 8th

RAM: EAM: FWR: 58
~¢c: Jack Wimbley

S-NE Key Sheei
53 ¥W 2 Pos. Sheet This office has reviewed the subject petition and offers the following comments. These comments

gg .]I_l :x A Mgopo | 5 are not intended to indicate the appropriateness of the zoning in question, but are to assure that
0 Tax 3 P . I all parties ore made aware of plans or problems with regard to development plans that may have a
" bearing on this petition.

The subject property is located in Traffic Level of uervice Area controlled by a “F" intersection.

If the petition is cranted R.O., the owner would have to comply with Section 203 of the Zoning
Regulations.

Very truly yours,

ot 2undbly.

John L, Wimbley
Planner Il
Current Planning and Development
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Item No. 1° = Cycle Fo. 11
Dorris 8. Flynn
Reclassification Fetition

If you have any questions concerning the enclosed commentg, please
feel free to contact me at 43L=3391. Notice of the specific hearing date,
which will be between March 1 and June 30, 1382, will be forwarded to you
in the future.

Yery truly yours,

AL, B Lo’

NICHOLAS B. COMIODART

Chairman

Zoning Plans Advisory Comnittee
NEC:bsc

Enclosures

ns Ceorge William Stephens, Jr., & Assoc., Inc.
93 Allecheny Avenue
Towson, Maryland 2120L

banimore county
departmrent of frattic engineering

TOWSON, MARYLAND 21204
(301) 494-3550

STEPHEN E. COLLINS
DIRECTOR

October B, 1981

Mr, William Hackett
Chairman, Board ol Appeals
Office of Law, Courthouse
Towson, Maryland 21204

Cycle 11 - Meeting of September 14, 1981

Item No. - 11

Property Owner: Dorris S. Flynn

Location: NW/Corner Timonium Road and Gerard Avenue
Existing Zoning: D.R. 5.5

Proposed Zoning: R-0

Acres: 1.540

District: 8th

Dear Mr. Hackett:

The existing D.R. 5.5 zoning can be expected to generate
approximately 80 trips per day anl the proposed R-0 zoning can be
expected to generate 460 trips per day. _— S

The intersection of Timonium Road and York Road is at

D level of service.
2 A2 (
, [l

Michael S. Fladigan
Traffic Engineering Associate II

MSF/rlj

 the stripping of top soil.

BALTIMORE COUNTY
%) DEPARTMENT OF PUBLIC WCxiKS
T¥/ TOWSON, MARYLAND 21204

HARRY J. PISTEL, P E.
DIRECTOR September 28, 1981

Mr. William T. Hackett, Chairman
Board of Appeals

Court House

Towson, Maryland 21204

Item #11 Zoning Cycle II (Oct. 198l1-Apr. 1982)
Property Owner: Doris 5. Flynn '

N/W cor, Timonium Rd. and Gerard Ave.
Existing Zoning: CR 5.5

Prcposed Zoning: R-0

Acres: 1,540 District: 8th

Dear Mr. Hackett:

The following comments are furnished in regard to the plat submitted to this office
for review by the Zoning Advisory Committee in connection with the subject item.

General:

This property comprisec Lots and poxtions thereof of Section A, plat of Yorkshire,
recorded wW.P.C. 7, Folio 71.

Highwaxs :

) Pimonium Road and Gerard Avenue are existing County roads; Timonium Road is
improved as a 42-foot closed section roadway on an 80-foot right-of-way, furthex
highway improvements are not proposed at this time. .

Gerad Avenue is proposed to be further improved as a 40-foot closed section
roadway on a 50-foot right-of-way with fillet areas for sight distanca at the
Timonium Road intersection. _ . o

The entrance locations are subject to approval by 'the De;iarhhent of Traffic
Enxjineering, and shall be constructed in accordance with Baltimore County Standards

.- and Epecifications,.

Sediment COnttol-;

' ' Development of this property through stripping; grading and stabuizati,o-n” wia

result in a sediment pollutiom problem, damaging private and public¢ holdings downstream

of the property. A grading permit is, therefore, necessary for all grading, including

Storm Drains: ) ' o

Provisions for accommodating storm water or drainage have not been indidated
on the sulmitted plan. .

BALTIMORE_COUNTY
%) DEPARTMENT OF HEALTH
T/ TOWSON, MARYLAND 21204

1 ROOP, MD, MPH

DONALD P. :
DEPUTY STATE & COUNTY HEALTH OFFICER September 30, 1981

Mr. Walter Reiter, Chairman
Board of Appeals :

Court House
Towson, Maryland 21204

_ Dear Mr. Reiter:

, Comments on Item #11, Zdn.ing Adviibry Comiwtte'e Héeting fqr_'
Cycle 1I, are as foliows: . : , R , o

Propefty Owner: Dorris S. Flynn
Location: NW/Corner Timonium Road and Gerard Avenue

Existing Zouing: D.R. 5.5 . _ :
Proposed Zouing: K0

Acres: 1.540

District: 8th

Metropolitan water and sewer are available.
The Zoning Plan, as submitted, does mot include enough o

" informatiia to encble the Baltimore County _Depat:g;eat of Rea‘lth\to_._:_::r*_ﬁf Lo
make complete comments, P . LY e ﬂ* R

_ A o : . est, Directdr _
LJF/JRP/mgt - . BUREAU. OF ENVIRONMENTAL SERVICES

A




_ To_;_;;;;-Board of Appeals
" CC:. . Nick Sommodari

sMrimore county, MAR@AND

INTER-OFFICE CORRESPONDENCLC

William Hacket t-Cha.irl:ua.n

Date___ September 23, 1981

D S D Y A N W A S

L mou___‘_(!herles E. Burnham -

%' DALTIMORE COU

~¥ycie IT T YYBLTTT T
Ttem #11 Zoning Advisory Committee Meet:[ng $-11,-81

_ SUBJECT.-------....----_----------..--..__--

Property Owner: Doris S Flymn

Loocations - NW/Corner Timonium Roa.d end Gerard Avenue
Existing Zoningt D.R. 5.5 :
Proposed Zoning: R-0 . i

Acrest - 1.540
District Il _ 8th

In conversion of dwelli.ng "Uae Group B-3 to office use group"B"'
: + Section 202 of the Baltimore County Building Cod>, Section 105,2
- requires certain improvements to be made to upgrade the structure
" %o the proposed commercial useage.

& change of occupancy permit and an alteration permit are required.
Plans showing how the structure will be made to comply with the
new code requirements as well as the Section 05.01.,07 Cnde of Marylend
Ragulations (Handicapped Code) shall be submitted slong with a permit
- application before & permit can be issued.  The struct: 9 shall not
... be occupled as a new use group until the a.lterations are. complete and
- en occupa.ncy permit 15 issued. : . :

M?’M

. Charles E. Burrham - .. -
Plans Review Chiaf

Alungy 'a'awma:
G3A130734 .

OFFICE OF PLANNING & JONING ?}- |
TOWSON, MARYLAND 21204
494-3353

January 18, 1982

© WILLIAM E. HAMMOND
. ZONING COMMISSIONER

‘Ra" "ruy!ar Mcx.ean. Esquuo
102. W, Pmaflmh Avenua

"'of the above pmper‘ty- '

Poﬂttou .ar Lt-c!usiﬂcation e
L NW/cer, of Timoniwn R, & Gourd Ave. ;
- Dovrin 8, Flvim « Pe tiumr :
C}’th i?. Ium #ll o

B') o " 1g Cue for the first advartisi.ng
Tlonal bills will be forwarded to you in the near rnturo

= A11 'bnls must bc pa.id before an order ia 1ssued.

.xx'Pleaaa make check paya.hle to '.Ba.ltimore County, Maryland, and remit to Karen Rieselo

Maryland 21204 before the hearing. )

"

RECEIVAD,

nmu O I’lm

.vnonﬂtl“ W"‘“ of m ]l, evsll &

s

At ok P T S e T fer i -

EY

" DATE & TIME°

8th DISTRICT

ZONING: Petition for Reclassification "

LOCA *..)N - Northwest corner of Timonium Road and Gerard Avenue
Wednesday, April 21, 1982, at 10:00 A, M,
PUBLIC H’LAR’ V,;‘G: Roon 218 Courthouse, Towson, Maryland

The County Board of .Appeals for Baltimore County by authonty of the Baltimore
County Charter will hold a pubhc hearing:

Present Zoning: D.R. 5.5
Proposed Zoning: R, O,

Al that parcel of land in the Eighth District of Baltimore County

I

:Be:mg the property o£ Dorris S. Flynn as shown on plat pla.n f:.led Wlth the Zoni.ng
_-'f_Departrnent. | | - .
Hearmg Da.te' Wednesday, Apnl 21 1982 at 10 00 A M o,
Pubhc Hearmg'- Room 218 Courthouse, Towson, Maryla.nd

. TR g’j"'-'-
A YORDER.OF R
WILLIAM T, HACKETT, CHAIRMAN
COUNTY BOARD OF APPEALS
' OF BALTIMORE COUNTY

3t
51

5]
¥

o Mn & Measorod
M AF 87 Kum U897 fact from
contertind’ Intersection of Tiron
and Hathawsy Rond:
from said

i
2

f,“f_g

TOWSON, MD., _..'------Aprﬂ..l.'.------.. 19_51-' g

THIS IS TO CERTIFY that the mexed advertisement was

pubhshed in 'I‘HD JEFFER.:ONIAN a weekly neWSpaper printed

and pubhshed in Towson, Balt.imore County, Md m,

?dﬁt-.on.a..ﬂm mmbrbefnre ﬂle . 2lgt

day of I -+ 2 S , 1982 the #9F publication

appearing on the ..13% ________ day of

0.9,

THE JEFF ERSONIAN

Cost of Advertisement, $

BALTIMORE COUNTY

OFFICE OF PLANNING & ZONING

March §, L1982

TOWSON, MARYLAND 21204

494-3333

WILLIAM E. HAMMOND
ZONING COMMISSIONER

i

R. Taylor McLean, Esquire

102 W. Pennsylvania Avenue

Towson, Marylaod 2_120?

Dear Mr. Mclean;

This is to advise that
add of the cycle 2 billing,

Potltlou for Reclas tMm -
- NW/cor. of Timonijm R4, &k Gerard Avo.
Dorris S. Flyma « Ps uﬁnnor
Cycle 2« Item 10 .
Case fR-B2.188

$52.78

A third bill for the individual advertising and posting of the above property wﬂl
be £orthcorrﬂ.ng, All bﬂls must be paid before an order is issued.

T T T

RN

recEl " R. T‘MW—
_____.EQ_‘“ of Case “-33*

Fla

FOR'

m mrnﬂ 7—

VALIDATION OR Si

GNATURE OF CASHIER

Ry

T e

o e o 1l

¥ Haverford” dated - May

“DATE, & 'rnu
..w.aum“ e

> Yorkshire. and_ Part of |-

{s due for the 2nd full page =
You have already been billed for the 1st full page add. '

2

TreRs

.k
=

8
13

1
i

R.0. sone line, K
11°%4'00" West 1408 M

M te intersect the south sde

of the gfmemantionsd 10.5

Pnblu: Hunn; Ilm
!ll. Cuufﬂmm. ‘l‘cwnn.
Md.;

- BY OEDEE Q!'
Wilam ¥. Naskett

2 %
District. . oo & e

Qe Times
&2124—4./ / 19 ?‘-/

This ls to Cerhfy, Thal tbe annexed

Mlddle Rwer, Md.,

was inserted in B¢ Times, a hewspaper printqul““'
and published i Baltimore County, once in each
of '

successive

weeks befd;i the




"BALTIMORE COUNTY - B T T L SR IR I B | | R

)| OFFICE OF PLANNING & ZONING S e o M PtIUT o ROYSTON, MUELLER, MCLEAN 8 REID ST - A ' SRR o

TOWSON, MARYLAND 21204 - T e SR R . R ATTORNEYS AT AW L N - L RS ¥ mTEMTROETE

494-3353 s - ' o L e .~ summess T i e ' e e | e v or oo B T APPLICATION OF DORRIS S, f mun -

. i e R S o ' : 3 B SARAS&%:S' tm: . : 102 WEST PENNSYLVANIA AVENUE . ecmm B oot cov Rl pl el

| : &' CommsSI | .‘ :: .- :: i - S e . . .. - . - B o ) ) len AREID .. -3-‘-—-—:—- ‘ . ; | . - i ADVANCE cos'rs o . : 3 o o i o - : PR = i . k | X ::tk\!r : - R e ",, T ) ) 5 Fm ! :

e P P S S 3 B E'@Sjﬁ{ﬁﬁﬂ:. | (300 8281800 | ) _ ' IN THE MATTER OF THE AFPLIGATIOII oF Re 'I'a;r‘?or Yolean R Efﬁﬁ%ﬁ's E“"I“SEL FIR BALTIMGRE: - BALTIMORE COUNTY
RO , | . B cs OFER W1 ‘ jrltifs At ' - DORRIS S. FLYII i 02 v N . o2 | *

| | e | S Ecoowoten | ty P ¥ .. REZONDG OF PROPERT! PRCE .. 5 5 to 102 V. Penna.. Ave. (04) o o ’ - , T

+ Clerk . e SER SR I Zoning Case No. 4-82-188° ' . MISCELLANEQUS NO. 82-M-244 .

LAWRENCE F, HAISLIP ) h 16 82
. ' . , 1 _ ] Lo s
arc 9 - 1M comer Tinoniun Rd. & Gera.rd na. 8th Distriet e S A | R %

. Re-Taylor McLwan, Esquire .. - o . S e ' AR - - Wsheritt

“ltmwncwm

x ok

102 W, Pernsylvania Anmu __;, R AT T _ S o R |
Towoon. M‘“Y‘“’d 21204 g Lo k N o N B , Zouing Office | - A o 'IEIE - .
UGS e i TR T RS - - - M. County Office Building .- = - R R ' . - FEQPLE'S commmmom cowrr 1 John W. Hes RSN ISP TR
. peuuon for Reelaulﬂcauon ' A - : Towson, Marylan.l 21ggo‘, o S ‘ - o . .. STiaht . LL : .~ . Protestant - | peter mi‘;?m' III . FERTEE * BT This 1s an Appea'l by People s Counsel from a decision of the County
. : - al o !I ery- . S Irman Vo .
' ' | Bm. 223, Court House (04) Board of Appea‘ls of Baltimore County concerning rezon'!ng of property frcm

. NW/corner Timonium Rd. & Ge"rerd Ave. - . | |
 Doris S. Flynn - Petitloner -~ - [ : ATTN: . Karen Riegel . 8 ReceiptNo. _ 121 | - U . 494.2133

Cycls 2 « Item 11 R - I ke: Petition for Reclassification _< N R . o R - D.R.S.S to R. 0 zone. The property being Tocated on the N.W. corner of
| . ' | | : Dy N A R R Timonium Road and Gerard Avenue in the 8th Election Uistrict |

. No. n.gz_.lsa B _. _ ' . o 7 " of 20 Gerard Avenue, Timonium, Md. - :
. _ : : - ADDITIONAL COSTS ' S A _ S S y _ _
' o T _ . On November 8, 1982, counse’l for the parties were heard in open court and

"_‘-Dear'Ms. Riegel: _ :
Enclosed is this firm's check in the amount of $50.00 made | - il - I RO
S . L S L Pa)’able'ta Baltimore County, Maryland in place of our check no. g Clerk — | | o B L e : after reading the transcript and the Law Hemoranda subntted by counsel. along
- Sl e et R be deposited. . P o e BT e S s LA - SER Board upon the facts in this case, I do not find that the Board was either
- - | o B T - N B rb‘ltrary. tapricious or erroneous 1n the interPretation and findings of facts -

Plea.se make check payable to Balt:.more County, Maryland, and remit to = .;-‘; ' - Sincerely o : T _
L‘ & ) : and conclusjons from the facts, or in the application of the law to the facts

The Zoning Office, Room 113, County Office Building, Towson, Maryland
21204 before the hearing, , }/L
' R. Taylor cLean

as it had before it evidence lega'lly sufficient to support its decision.

Therefare. the decision of the cOunty Boarti of Appea'ls of Bal timore

RTMcL: jbb s

(1) Aug. 13. 1982-0;-;1 ’ S T R
. RSy B B o e for Appeal and Petitj.on for Appea.l from the Order of the C '
WE ?omce OF FINANCE - REVENUE DIVISION ' B - PR AR _ o - | Boa.rd of Appeal’ of s, ‘mm County fd.. “- ST e mw
MISCELLANEOUS CASH‘ RECEIPT S e L T e . L T (2) A“B 15- 1982 -Certificate of Hotice fd. W ":: f T DR s A EX SRR
(3) Aug. 31, 1982 Ansuer of DORRIS S. ?I.le to Petition on Ap,peal 14 | N =
(4) Sept. 2 1982 'I‘renscript of Record £do v
(5) Sept. 9, 1982 - Hotir.e of Filing of Record fd. Copiel sen‘l:. -

{

nié:eweu h n. : hﬂ" Mtl-“n-

27, 19&2 Appenant-a nemonnaum fd..

i
U

: Hearing had.‘- Held su:bcuria:

" RECEIVED
" BALTIXORE €01

M (c) Tov. 10, 1932 Opinfon & Order of Court that ehe ‘decieion‘of the
e Caun :Boa.rd r A
Ba.ltimore .Cmmty is AFFIPMED fd. (JEI.) Order signed 1 /9/32 . "'T_ o Ppeals ot

'-mssriv}jir.'éa 5

i

i

T ".
i

YD

¢

.
i

R

bov 17 iJo
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CIN THE AA TTE OF THE IN THEl CIRCUIT COURT ' PETITIONER'S CASE

- APPLICATION OF o ' o
DORRIS 5. FLYNN ‘ . - FOR BALTIMORE COUNTY ) | o .
| | | At the hearing, the Petitioner, Dorris Flynn, testified, followed by George Gavrelis,

' FOR REZONING OF PROPERTY "
fromD.R. 5.5 to R.Q. Zone
NW corner Timonium Road
und Gerard Avenue, 8th District

AT LAW
a planner. Flynn testified that she inherited the property in 1980. While she herself

Misc. File No, 82M244
resided in Florida, she said that the property is not satisfactory for residential use because ,

zon.ng Case No. R-82—188 B |
: (T, 10) She cited noise and odors from the various

of the "c_omrnerciol around us," : ) | )
corome eial Lses to the north - a gas slonon, theater, Chinese restaurant and fish market - He stated thﬂt fho County Councal erred in 1980 because the newfy creoted R.C.
T . o . ~ zone prov:ded "n perfect tool" to remedy rhe lund use confhcts offectmg th:s snte. i

APPELLANI‘S MEMORANDUM | |
. as well as commercnol traff'c passmg close to the rear of the properly (T. 10-13). She

:I_'u!so noted the commerciul uses up and down York P.Jud to the west, Includmg the Y - i b ,.:'(T 27) Accordmgly, despne the two dwellmgs in resndenhul use on n the snte und the
’ o B ) -l B i o ’ ’ TR ey ’ VM
Timonium Race Truck as well asa "7-!1" on the south side of T'momum Road. Some of od|ommg resldenha! uses across end down the streef ho concluded thut rhe property

the tmff‘c from Timonium Road would cut through Gerard Avenue, faklng a shorteut to is *not reosomble for residential uses" but pen‘ectly suuted for off‘ce usoge wnhm the

avoid the York=-Timonium intersection. She acknowledged that she has a nice house on - ' g Jo. - context of the R.O. zone." (lbid) Otherwise sluted the convemor of exutmg

the property. She fives there a few monrhs of the year to maintain it because she mhented dwelhngs or the polermol erechon of a new srructure "was a more ruhoml wuy of

" it. She would not ordinorily wont to live there or sell it os a residence. (T. 14-15) She " deohng"wlth thus properfy. (T 27-30) Further uddressmg rhe question of wherher

Immedluteiy to the west is an office bulldmg wuth |
reclassification should more appropriotely be considered in the comprehenswe process, '

Center zo'\ed B. L' (Btmness Locnh

.

O. (Resrdenhal Offnce) zomng.ﬁcross T'momum Road and Gerard Avenue

also disagreed withs the recommendation of the Planning Board to rezone only the westerly

impacted hy udlucent nonresadenhol uses.® (T. 6‘) As ‘o the motter of purkmg, whlch

o the ea:t
he noted that the peﬂhon process was a pr0per means for dealing with error on an interim

postion of the property because the remainder would still suffer the same problems.

bosis.(T 30-32) Conszstent wath Mn Hynn, he olso chsogreed wnth the Planmng Boord‘si_:' . Govrells hod stressed Hoswoll desenbed lhe regulcmons whnch requnro provuion of -

Mr. Govrelu, in hu direct iestlmony, proceeded to descrrbe i‘he nenghborhood in ; ‘. |

more delm! ond nored parhcularly the lock of screemng provnded by"the oﬂ" ce bolldm; 5 recomendatlon to dee the zomng on the properry ond stated thm the properl'y musI be

to the west or the shopplng center to the norrh (l' 20—25) da‘rlgelt thot Gelord Avenue - deoll' wrth as an ennry. (T , 33) | ‘

was not o Ioool res:denhol street, despite Ihe ad|ommg resldenhal uses, hecnuse of Ihe o : | - = .On cross—examumtim, Gavrehs odmmed thor to show.error,“ :Ihe diffi culhes cileged ¥

-. Bﬁd revlewet;ond recomended;rlnt th 'westemmost.‘?Oacre be changed to R O., Ieavmg commerclut ""frc he"d'"g *° Y°'k Road and P°fklﬂ9 in CMMC*'O" W"h_.ﬂ_ﬂ“"b_r Cmmf‘ L BEATS f"-”t b‘ '°°5°"°b|7 umque '0 ﬁ‘G PfOPﬂl‘fY- lT. .39) He dnfferenhated the resrtlences—
g oy . cial °c"""'ff__f Heacknowledged the six houses ncross Gemrd Avenue, _three fronhng on.. o ' °l°“9 G“"“‘d "5 T‘°’ "ff“*’d bY *h° Sh‘:’PP*"Q “"*ff ) 0?""“9 °fF¢° bU"d"'Q: bb'

Gerord Av-er\'lue'und three fronting on Timomum Road the Ictter "leovmg the:r rear );urds . : .. P e ucknowledged rhor thcy suffered more |mmed|qte dlff' cu!ties from the commercrd ucﬂvnty

on York Road (T. 40-43) As to other resldences in back of the shoppmg center, o P R to oddress lhe area. (T 64-66)

nnd'grunted R. O for fhe' enhre slte. As a result, puxuunt to the pemnent
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exposed to view from the subject property.” (T. 25) He opi ned that the sub|e¢t property

prows:ons of Sechon 203 of the Buhumore County Zoning Regulations (hereinafter BCZR),
: “is really an integral part of the land uses which occur to the west and the north, either Edgemcor, he admitted an effect, but thought the screening was better, ,(T‘ 44) As it

The Boa-d of Appeals in m Opi.. on (aﬂuched hereto) summnzed sympathetioolly

-the ?efihoner would be entstled fo convert the exsshng dwellmgs to office use or, in the | | | |
B R I R At _ ' office or commercial, all of which are nonresidential ,* (Ibid) He attributed no significance S was put, . SR ' g'i.-,

"Q 5° that b°""°°"7 it s e q“”""“ °f the d°9'°° of ““P‘“:t | the teshmony of Flynn cmd Gavrehs. L chumc.tenzed Hoswell's tesﬂmony us bem§ "in

to the residential uses along Gerord Avenue and Timonium Road.
r‘\ol‘ differer. tlares these properﬂes? B support of the Pklnmng Bourd's recomem:ltim but ormtted hls oureful dnstincﬁm betwetﬂ -

A Well my evaluatlon of this case has really d”“ W"h the the plonmng of an ideal solution and zomng error, (P« 2) Likewnse, e Bourd h |ed to

impact onthe Wbi“' property, and the 'ehin"ShiP the subject reeogmze the sub rantial doubt expressed s to any prool" of error. Ulhmntely, in qpproving g

' the rezomng for the antire site, the Bcurd oppeu:ed to come dcwm an the pomr thut thu

properry has te its adjoining neighborhcod,” (T, 43)

property seeins suited or "to ratch the intentions of Blll 13-80 petfeu.tly. {p. 2) The
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judgment was that the reauested R, O. zoning "would provide a re.: wnable ure, "

buffer area between the shopping center and the homes on Gerard Avenu=."

The Board ignored the continuing residential use on the site and the impact of the

rezoning on rarby residential properties. Moreover, it held it "unlikely to assume that

had thi

s site also been an issue (in 1980) that it would have been denied." (o, 2)

ARGUMENT

Pursuant to Section 2-581(j) of the Baltimore County Code, consideration of the

petition for zoning reclassification involves a two—-step analysis:

(1) Application of the change or mistake rule; and

(2) Consideration of whether or not the requested reclassification is warranted,

Turning to the important opplicable zoning principles, " ..perhaps none is more

rudimentary than the strong presumption of the correctness of original zoning and of

comprehensive rezoning," Otherwise stated, ™...strong evidence of error is required

to make the issue of mistake in comprehensive zoning fairly debatable and unless such

strong e sidence is presented by the applicant, the action of the Board in granting a

reclassification is arbitrary and capricious.” Boyce v. Semkly, 25 Ma, App. 43, 334

A,2d

137 (1975).

Moreover, as the issue of confiscation is often interrelated with mistake, it need

be stated that,

"Applicant must show that he has beern deprived of all
reasonable use of his property and that it cannot be

used for any of the permitted uses in the existing zone."
Stratokis v. Beauchamp, 268 Md, 643, 304 A,2d 244 (1973).

In the present case, the applicant quite simply failed to meet the burden to present

evidence that the County Council ignored specific facts material to the zoning, failed to

ke

undisputed facts into consideration, or caused a deprivation of all reasonable use of

the property.
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"ALTIMORE COUNTY

No. R-82-188

OPINION

This case comes before this Board on petition for reclassification from
D.R. 5.5 to an R.O. zone for property located on the northwest corner of Timonium Road
and Gerard Avenue in the Eighth Election District of Baltimore County, said property
containing some 1.5+ acres,

: The testimony pres:ented produced the following facts regarding the subject
i

i site.  The parcel is all that remains from farmland on which the existing home was erected

forty years ago.  There is also on the property a garage and an old carriage house in need

of repair or razing. Mrs. Dorris Flynn, Petitioner, testified that her mother resided |

| on this property and wanted nothing more than to remain there until she passed away, which .

| occurred in 1979, Ir 1980, Mrs. Flynn officially, through inheritance, became the

| legal owner of the site.  She stated that due to the proximity of commercial use virtually -

surrounding the site, she considered it no longer suitable for a residence.  This commer-
cial use was presented in detail:

Along the north property line the subject site abuts a large
Mobil gasoline station and a large B.L. zoned shopping center.
To the west the subject site abuts a 2-1/2 story office building
on land zoned R.Q.  This office building in turn abuts heavy
commercial use along York Read.  Across Gerard Avenue
there are individual homes onland zoned D.R. 5.5. It

should be noted, however, that the homes directly across

Cerard Avenue front on Timonium Road with their rear yards on

Gerard Avenve.

!
| Mrs. Flynn testilied that when she inherited the property in 1980 she was not familiar with

| 2oning procedures ond, therefore, this site was not made an issue in the 1980 comprehensive .

¢

il

i

. map process. She also noted the debris on the property associated with the shepping

center, the lack of adequate screening, the heavy traffic, both on *he streets and trucks,
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The recent decisicn in Howard County v, Dorsey, 292 Md, 351, 438 A,2d 1339

{1982), is in point. There, the Petitioner contended the property unsuitable for residential
development becouse "practically surrounded by industrial zoning classificatics.” He
further contended that no reasonable use could be made because the approximarely 135
acres of land zoned R-12 were "in a sea of hundreds and hundreds of acres of industrially
zoned land," The Court of Appeals rejected both contentions, It found the allegation of
unsvitability based on "industrial surrc ndings" not sufficiently strong or substantial to
overcome the presumption of validity of comprehensive zoning, It further noted no
evidence to show the Council was unaware of the readily visible physical characteristics
and location of the subject propesty or failure to take them into account, The Court further
rejected the confiscation argument, noting the existence of a single family residence
presently nn the property and the existence of single family development on property
adjacent to the north,

In the present case, Petitioner's factual premise that her land is surrounded by offices
and commerce is incorrect, Even if it were factually accurate, however, it would not be
sufficient to support rezoning under Dorsey, Petitioner's contention regarding error is
strikingly similar to that rejected in Dorsey, considering the continuationd single family
dwellings utilization, and the substantial residential development on rearby property,

Petitioner's other primary thrust was to urge the theary that the requested R. O,
zoning would provide an appropriate buffar betv.aen residential and comn.ercial uses,

The so=-called "buffer” theory has been tried and rejected in many coses. Ses, for

example, Daihl v, County Board of Appeal., 258 Md. 157, 265 A.2d 227 (1970), in

which the Court stated,

"Hindsight might dicrate that Riderwood-Lutherville Drive
may have been a better choice for the boundary between
M-L zone and the residential zone; however, this desira-
bility falls far short o1 substantiating its adoption as error,”
258 Md., at 164, 265 A,2d, ot 231,

DORRIS §. FLYNN - #R-82-188

etc., on the shopping center property, that she would prefer not to [ive there under these
conditions and that she, in good conscience, could not offer it for sale os a viable
residence.

Mr. George Gavrelis, a Planner, testified in support of Mrs. Flynn's

petition.  He also described in detail all the surrounding uses and agreed that residential

- use was no longer feasable.  He testified that had this property been on issue on the 1980

: comprehensive maps, it so nearly fits all of the R.O. zone requirements that it would have

| been proper to gront same.

’ Mr . James Hoswell, Baltimore County Planner, testified in support of the
Planning Board's recommendation that the property be split and R.O. granted for the west
portion, but that D.R. 5.5 be retained on the east puition. e agreed with all areq
descriptions previously presented. He testified that this was a difficult parcel to zone

- because of the existing homes in the area and the existing commercial uses, and would
prefer that the site be dealt with comprehensively rather than by petition.  This
basically corcluded testimony in this case.

Bill No. 13-80 created the R.O. zones.  Section 203.2 states: "The

. R.O. zoning classification is established, pursuant to the findings stated above (Seciions

*r 203.1.A, 203.1.B and 203.1.¢), to accommodate houses converted to office buildings and

some small class B office buildings in predominately residential areas on sites that, because

* of adjocent commercial activity, heavy commercial traffic, or other, similar foctors, can

' no longer reasonably be restricted solely to uses allowable in moderate density residential

zones. [Emphasis added].  This property seems to match the intentions of Bill 13-80

perfectly.  The encroachment of commercial usage surely removes some of the potential
for residential use under today's accepted standards for residential use. The Board notes
expecially that R.O. zoning wos granted for the property abutting on the west on the 1980
comprehensive map. It is unlikely fo assume that had this site also been an issue at that

time that it would have been denied.  Section 2-58.1 J of the Baltimore County Code,

1980 Supplement, authorizes this Board to grant this requested reclassification if its present

-7~

Accordingly, upon close examingtion, it appears that Petitioner's contanticn of ervor
is unfounded, Moraover, sincs Petitioner has not alleged a substantial change in the

neighborhood, she has not satisfied the first element required for statutory reciossification

under Section 2-58,1(j}{1). It therefore should not have been necessary for the Board to

reach the seco.d element, involving the issue of whether R.O. zoning is warranted by

any erfror,

Moreover, despite its recagnition of the strong presumption of correctness of compre-
hensive zoning, the County Board of Appeals stood the applicable legal standard on its
head by assuming, without evidence, that the County Council was unaware of the readily
visible physical characteristics, location, and neighborhood of the subject property and
unawara of other focts pertinent to the reclassification. The Petitioner failed to testify
before the Planning Board or the County Council to state any facts or reasons in support
of the requested R, O, classification. This failure cannot legally be tumed to the Fetitioner's
advantage by presuming the Council then to have been unaware of reievant focts or to have
fo:'sd to take such facts into consideration, Therefors, the Board of Appeals' finding of
error was based on a false premise,

Its Opinion reveals, therefore, that the Board arrogated unto itself the legislative
role of judging the preferred zoning for the property. In so doing, the Board failed to
adhere to the limitations which the law imposes on administrative bodies reviewing
legislotive deci. ons. Specifically, the Board opined that thers ought to be a transition
area between D.R. 5.5 and the commercial area to the north, and the residential use was
unreasonable. But there was no evidence of any planning theory which requires R, O,
zoning next to commercial (or prohibits D,R. 5.5), and no evidenca that ths single family

homes could not continue to attract tenants,

DORRIS S. FLYNN - #rR-82-188

zoning is in error.  The Board is of the opinion that the present zoning of D.R. 5.5 for
this site is in fact in error and that the requested R.O. zoning would provide a reasonable
use of the property, and would also provide a buffer area between the shopping center and

the homes on Gerard Avenue, and will so order.

ORDER

For the reasors set forth in the oforegoing Opinion, it is this 21t  day
of July, 1982, by the County Board of Appeals, ORDERED that the reclassification

petitioned for from a D.R. 5.5 zone 15 an R.O. zone, be and the same is hereby GRANTED.

Any appeal frem ihis Jecision must be in accordance with Rules B-1 thru

B-12 of the Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY
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Williom T. Hackett, Chairman
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CONCLUSION

For the foregoing reasons, the Order of the Board of Appeals dated July 21, 1982

should be reversed, and the within petition for reclassification denijed,
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MEMORANDUM OF PROPERTY UWNER, MRS. FLYNN
(As Per Md. Rule B.i2)

STATEMENT OF THE CASE

After inheriting the property from her 90 year old mother who
died in 1980, Mrs. Flynn filed a petition to reclassify the property
from its existing D.R. 5.5 zone to an RO zone, a newly enacted, residen-
tial office zone. Mrs. Flynn's mother took no part in the map adoption
procedure which led up to the adoption of the comprehensive maps in
1980, and thus, the zoning of the site was not identified as a specific
issue before either the Planning Board or the County Council during
the preparation and processing of the 1980 mep. Mrs. Flynn, herself,
who lives principally in Florida, was unaware of the map adoption proce-

1981, shortly after the distribution of her

dure. However, in August,
mother's estate, Mrs. Flynn filed her petition to have the zoning of

the property reclassified from the D.R. 5.5 resident. 1 zone (which the
1980 map had continued from earlier comprehensive maps) to an RO zone,
which was newly available at the time the 1980 map was adopted. This
petition, based on error in the map, was comprehensively considered

with all other petitions for reclassification under Baltimore County's
cycle zoning procedure, and irn due course came before the Planning
Board of Baltimore County for its recommendation. That Beouard recommended
that .9 acres of the 1.54 ac;"e site be reclassified RO, but that the
remainder of the tract remain D.R. 5.5. Therecafter, the petition c-ame

on for hearing before the Board of Appeals of Baltimore County, which

found that continuance of the D.R. 5.5 zone on the 1980 map was error

ROYSTON, MUELLER,
McleaN & Reo
SUVITE $09
102 W_ FENNA AYVE,
TowsoN, Mp. 21204
B23-1800

constituted error (T. 30). He testified to the failure of the comprehensive
map to identify the circumstances of the subject property (T. 28), these
circumstances being the unique impact (T. 41) of the surrounding commer-
cial and office uses on the subject property such as "the noise, head-on
parking, adjacency to ecither -ommercial or office uses, the lack of
screening...” (T. 26-7) and as "the noise, the bustle, the odors, the
lack of screening on the adjacent commercial or office properties, the
relationship of that property to the rear yards of the residences across
the street, relationship of that property to the Mobile gas station along
Timonium Road" (T. 37). Mr. Gavrelis concluded that residential use,
existing or potential was not feasible, reasonable, nor tenable on this
property (sce e.g., T. 27, 36).

In his opinion, the map was also in error because at the time
of its adoption in 1980, the County Council failed to apply to the sub-
ject property the newly enacted and available RO (residential office)
zone which provided a reasonable and feasible use of the property to
perfection. As Mr. Gavrelis expressed it,

“"The County had a perfect tool, if you wili, with which
to remedy, if ycu will, the land use conflicts which exist
on this property.

IF is my conclusion that this property is not reasonable
,for residential uses.

I believe it is perfectly suited for office usage within
the context of the RO zone, knowing the legislative policy
which created that RO zone recognized that there were circum-—
stances where continurd moderate residenti~1 development
was no longer reasonable or feasible, and that the conver-
sion of existing dwellings or even the erection of a new
office structure, was a more rational way of dealing with
the land use and zoning potentials on a property.

I beligve that the subject property is suited to the
RO use. It is not suited nor is it feasible or reascnable
lo expect that the residential use continue with respect to
the existing develop~ent or the creation of a new residential
lot on the balance of the property..." (T. 27-28)
Both Mr. Gavrelis and Mr. Yoswell for People's Counsel explained
the ceraprehencive nature of the processing of a petition for reclassifica-

tion under the Baltimore County law (T. 31-32, 47-48, 54-56).

In aduition, Mr. Gavrelis testified to the exiensive controls Fuilt
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and that the RO zone fitted the property perfectly. (See p. 2 of the
Board's Opinion.) Accordingly, the Board entered its Order dated July
21, 1982 reclassifying the property from a D.R. 5.5 to a RO zone.
People's Counsel, who had provided the only oppo:.lion to the petition,

entered this appeal to the Circuit Court for Baltimore Countv.

QUESTION PRESENTED

Did the administrative body, the Board of Appeals of Baltimore
County, have evidence before it which made fairly debatable its reclassi-
fication of the property from a D.R. 5.5 zone to the newly enacted RO

zone on the grounds of error?
APPLICABLE STATUTE AND ZONING RuGULATION

1. Baltimore County Code (1979 Cum, Supp.) Section 2-58.1. Delega-
tion to board of appeals of interim power to change zoning classification
of property; method of interim zoning reclassification; method for early
action on reclassification due t~ public interest or emergency.

A copy of this scction is attached to this memorandum.
2. Baltimore County Zoning Regulations, Section 203 - Residential

Office {(RQ)} Zconces.

A éopy of this section is attached ‘o this mcmorandum,
“TATEMENT OF FACTS

The evidence before the Board of Appeals cstablished that the
subject property is surrounded by commercial and office building zones
and uses but for its Gerard Avenue frontage. To the northeast next
io the subject property con Timonium Read, there is a Mobile gas station.
Along the entire northern border of the property is the large Timonium
Shopping Center which extc-n;is to the York Road to the west. On the
western border is a tract improved by a three-level office building,
the E'liott Building, with a paved parking arca covering the remainder

of the tract. There was also evidence of heavy commerci.l uses ncarby

into dcvelopment under the RO zone (T. 28-30). On this point, he con-

cluded,

"It is a responsible zone. | think it was designed
uniquely to provide that buffering and tr-rsition that the
map failed to make in 1980 relative to the subject property.”
When asked whother be had "any objection” to Mr. Gavrelis' plan-
ning c¢onclusions, Mr. Heswell declined to use the word "objection" and
substituted the phrase "perhuaps, .ome hesitation" (T. 56). Later when
asked whether he had any disagrecment with Mr. Gavrelis' ultimate
conclusions as to the best planning solution or use of the property,
he said he was "about a 95% agreement with Mr. Gavrelis on the rear
portion of the property.” (T. 62). In responding to the Chairman of
the Board of Appeals, Mr. Hoswell cxplained the Planning Board's recom-
mendation that about two-thirds of the subject property be rezoned RO
witn his assumption that "they recognize an err~r in the zoning of the
property." (T. 67)

There was testimony before the Board of Appeals that it was not
sensible to grant RO zoning to only a portion >f the subject property
as the Planning Beard had reccmmended. Mrs. Flyrnn herself pointed
out that to do so would simply intensify the adverse impact of the sur-
rounding commercial and office uses on the remainder of her tract which
would continué D.R. 5.5 (T. 1%). Mr. Gavrelis agreed, pointing out
that the subject property constituted a single entity, and that one cnd

would be as "equally impacted by the adverse rclationships that exist"

(T. 33).

as the other,

ARGUMENT

The Peclassification by the Roard of
. Appeals Being Cupported by Substantial
I:\.jir,icr‘nc and at Least "Fairly Debatable”, the
Circuit Court thould Affirm the Boaird's Order
There are two wajor principles of law which when cembined with
the factual record of this case require the affirmance of the Board's

dvcision to reclassify Mrs. Flyian's preperty.,
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along the York Roau et Geracd Avenue, including an auto glass installa-
tion businecs immeciately next to the Ellioit Building, several gas sta-
tions, a bar and a strip shopping center. /icross Ger.rd Avenue {:vm
the subject property are the rears of s:veral rewidences. (T, 21-24).
Also before the Board of Apprals was the uncontradicted evidence
that the impact of the surrounding commecical and office uses on the
resident: . use of the subject property was substantial, unique and
detrimental. Amung other things, Mrs. Flynn testified that beginning
early in the morning, there was noise from the gas station from pneuma-
tic tools and other equipment used in the changing of tires and the
like; that dumpsters serving the nearby shopping center, (which included
a triple movie theater, a chinase restaurant and a fish market, among
many >ther uses), were bounced up and down late at night and beginning
at 5:30 in the morning with such noisc as to awaken her and her hus-
band; that there were odors from the garbage, the chincse restaurant
and the fish market; that chicken bones and other debris were regularly
thrown onto her property resulting in a rat problem; that there was
substantial nighttime traffic as well as during the day from the theaters
and the restaurant which disturbed their use of the property. Mrs. Flynn
also 1lestified to other traific and litter problems r-sulting [rom the
ncarby commercial uses and the Timenium race track. Mrs. Flynn testified
that the property was not suitable for a residence, that it would not
be proper to try to sell it for a resivence and that she would not under-
take to «. so. (T. 10—15)-.
She cxplained that having recently inherited the property, she
and her husband lived there a few months of the year "to maintain
the rlace™ (T. 14-15), their principal residence being in Florida (T. 9).
She further explained that when her mother and father had bought the
property in about 1941, it a‘nd the surrourding areas were rural in
character and that her father hav.ng died some 1.5 years oreviously,

lier mother had held on to what had been for a long time her home

until her death in 1930 at age 90 (T. 9, 10, 16).
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1. The scope or standard of judicial review of administrative
decisicn-making in Maryland i, narrow.

“The judicial branch of the government ordinarily tmay,
through appeal, the writ of mandamus, by injunction, or
otherwise, correct any abuse of discretion by administrative
agencies, or review their actions when arbitrary, illeguyl,
capricious or unreasonable. Heaps v. Cobb, <upra, 185 Md.

at 379; Dickineon-Tidewater v. “upervisor, supra, 273 Md.
at 255; Hecht v. CTroock, supra, 184 Md. at Z50-81. licwever,
the scope of judicial review of decisions by administrative
agencies is narrow, recognizing that board members have
expertise in a pariicular area and ordinarily should be
free to exercise their discretion as such. Finney v. lalle,
241 Md. 224, 216 A.2d 530 (19€6). Accordingly, this Court
adheres to the proposition that a reviewing court will not
substitute its judgment for that of an administrative board
where the issue is fairly debatable and the record contains
substantial evidence supporting the administrative decision.
E.G., Mont. Co. v. Woodward & Lothrop, 280 Md. 686, 376
A.2d 483 {1977}, cert. denied sub nom. Funger v. Montgomory
Ce., 343 U. S. 1067 (1973); Agneslane, Inc. v. Lucas, 247
Md. 612, 233 A.2d 757 (1967). See also Heath v. M. & C.C.
of Baltimere, 187 Md. 296, 49 A.2d 799 (1946); Oppenheimer,
supra, at 209.'" See Annapolis v. Annapolis Waterfront Com-

pany, 284 Md. 383, 3%.

In Eger v. Stone, 253 Md. 533, 542, the Court of Appeals

has defined the term "fairly debatable" as follows:

"We have made it quite clear that if the issue before the
administrative body is ‘*fairly dcbatable', that is, that its
determination invelved testimony from which a recascnable
man ¢ould come to different conclusions, the courts will not
substitute their judgment for that of the administrative body,
in the absence of an unconstitutional taking of private pro-
perty for public use without the payment of just compensa-
tion...

Or as our appellate courts have more simply put it,

"...the appellate court may not substitute its judgment for
that of the zoning body and should affirm when the latter’s
decision is supported by substantial evidonce." Kanfer v.
Montgomery County Council, 35 Md.App. 715, 730 (1977), cit-
i(ng6B)osley v. Hospital for Consumptives, 240 Md. 197, 204
1967 T

Thus, our Court of Appeals has neted that the courts should exercise
restraint so as not to substitute their judgments for those of the adinini-

slrative agency.
"whether the test of svbstantial evidence on tue entire

record or the test of against the weight of all of the evi-

dence is followed, t=ne courts have exerciszed restraint so

as not to substitute their judgments for that of the agency

and not to chocse between equally permicsible inferences

or make independent determinaticns of fact, because to do

co wculd be excercising a neon-judicial role. R-ther, they

HlarstoN. MUELLER,

iavsToMN. MUELLER,
MclLean & R0
BLITE 00
108 W, PENKA AVE.
TowsoH, MpD. 212C4d
BEZ23.1620

JOclean A R
BLITE 820

1T W, FEANA AYE,

Towsor Mo 21704
Ei%1870

The Board also had before it the testim:ay rf Leorge Gavrelis.
With an undergraduate dcgree from Harvard and a masters degree in
planning in 1951 from the Harvard Graduate School of Desigr, Mr.
Gavrelis was employed in the summer of 1951 by the Baltimore County
Planning Commission which subsequently became the Planning Eoard and
Office of Planning and Zening. In 1973, he became the Directcr of Flan-
ning for Baltimore County. Befure becoming the Director, he had been
a department director cxtensively involved in planning and zoning mat-
ters from about 1957 (T. 17, 18).

His personal and official knowledge of the subject [roperty went
back to the mid fifties when he was actively concerned with plans for
the extension of Timonium Road to Dulaney Valley Road. Ilis own residence
is "not too far away" and he does considerable shopping at the Timonium
Shopping Center, patronizes the movie and restaurant and frequents
other commercia! establishments in the area (T. 19, 20). His description
of the extensive commercial uses surrounding the subject property and
in the general neighborhood was accepted as accurate by James Hoswell,
a planr r employed by Baltimore County who testified for People’'s Counsel
(T. 56).

“fr. Gavrelis advised the Bouard that develepment in the shopping
center to the north ol the subject property has continued to be intensi-
fied. He told of the extension to a building near the subject property
which is occupied by a dress shop, a frame shop, health food shop
and the fish market "wh{ch brings that actual commercial building in
much closer proximity, possibly removed by about 50 feet from the subject
preperty.” He pointed out that the tiriple movie theater and restaurant
were much clrser to the subject preperly than the plat exhibit (Peti-
tioner's Exhibit No. 1) indicated. He also testified that Gerard Avenue
itself had become a shoricut- for vehicular traffic to avoid the Timonium
and York Road iniersection (T. 21, 22). y

The Board also had before it Mr. Gavrelis' unequiveocal testimony

that the D.R. 5.5 zoning continued on the property by the 1980 map

-4 -

have attempted to decide whether a recasoning mind could
reasonably have reached the result the agency reached upon
a fair consideration of the fact pictured painted by the en-
tire record." Board v. Cak Hill Farms, 232 Md. 274, 283

(1963)

2. In addition to the standard of review dis-ussed above,
a second principal of law is important to this appeal, namely, that
there is a strong presumption of the correctness of comprehensive rezon-
ing. Consequently, the burden of proving mistake or change is a heavy

one. Stratakis v. Beauchamp, 268 Md. 643, 652-3 {1973); Boyce v. Sembly,

25 Md.App. 43, /49-50 (1975); Howard County v. Dorsey, 292 Md. 351,

355 (1982).

In Howard County v. Dorsey, the administrative body (the County

Council sitting @s the Zoning Board) had before it the requested reclaszi-
fication to a manufacturing zone of 3 acres of residentially zoned land
out 2f a 15 acre residentially zoned tract. The County Couscil/Zoning
Board refused to grant the reclassification in spite of substantial indus-
trial use around the tract. The Board based the decision largely on
a General Plan for Howard County which called for residential use of
the property in support of a neighborhood school. 292 Md. at 354 and
359.
On appeal to the Circuit Court for Howard County and again to
the Court of S-,mcial Appeals, both courts held that the reclassification
should have been granted. However, upon a grant of certiorari, the
Court of Appcals reinstated the ruling of the administrative body, noting,
"...Where a legislaiive bedy, or a board of county officials,
pursuant to authority conferred upon it, has granted a rezon-
ing of preoperty, the question on judicial review is whether
or not such action is arbitrary and discriminatory or fairly
debatable. We vhall follow that test in considering this
appeal.” 292 Md. at p. 355 (quoting from an earlier opinion);
and emphasizing the strong presumption of the correctness of the criginal
zening.
The presumption of validity is cvercome and error established
when there is prebative eviaence 10 show that the Council was uninformed

as to significant facts concerning the property. As the court put it

in Bg_}_ge V. ‘Z_P;_'L_ﬁ_l_y_, 25 MA. App. 43, 50-51,
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"A perusal of cases, particularly those in which a finding
of error was upheld, indicates that the p.esumption of valid-
ity accorded to a comprehensive zoning is overcome and error
or mistake is established when there is probative evidence

to show that the assumptions or premises relied upon by

the Council at the time of the comprehensive rezoning were
invalid. Error can be established by showing th at the
time of the comprehensive zoning the Council “aile.d to take
into account then existing facts, o projects or trends which
were reasonably forseeable of fruition in the future, o that
the Council's action was premised initially on a mis:pprehen-
sion."

Applying these legal principles to the instant case, we have (a)
that combination of strong evidence of the unique and seriously detri-
mental impact of the surrounding commercial and office building uses

on Mrs. Flynn's property, which was not called to the County Council's
attention during the map adoption procedure, and (b) the acceptance

of this strong testimony by the Board of Appeals in rendering its decision
to grant the Petition for Reclassification. The rules are thus harmonized
and together require the affirmance of the order of the Board of Appeals

granting the reclassification. Pcople's Counsel v. Williams, 45 Md.App.

617, 623-626 (1980).

Consider the evidence before the Board. This relatively small tract,
1.54 acres, was continued on the 1980 map D.R. 5.5 as it had been
on previous maps. This was errcr. Immediately to the west, the Elliott
Building was accorded the new RO zecning, but no issue was made as
to Mrs. Flynnis_ property, the owner being 90 years of age and her
daughter living in Florida with no knowledge of the map procedure.
Thus, the unique and harsh impact of thc surrounding properties on
the residential use of Mrs. Flynn's property was not called to the County
Council's attention and was not readily observable by the County Coun-

cil. See Boyce v. fembly, 25 Md.App. at p. 51, quoted abcve. The late

night and ecarly morning noise of the dumpsters, the early morning noise
from the Mobile gas station, the odors, the debris, the rats, the noisy
traffic became known to Mrs. Flynn and her husband in a mest vivid

and disagreeable way, but at the same time were not noticeable to others

not attempting to live on the property.
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Pete, Max Zimmerman

Deputy People's Counsel

Rm. 223, Court House

Towson, Maryland 21204
494-2188

| HEREBY CERTIFY that on this Y day of August, 1982, a copy of

the foregoing Petition on Appeal was delivered to the Administrative Secretary,
County Board of Appeals, Rm, 200, Court House, Towson, Maryiand 21204; and
a copy was mailed to R., Taylor Mclean, Esquire, 102 W. Pennsylvania Avenue,

Towson, Maryland 21204,

- - /\
(Joﬂw. Hessian, i
/ S ' . VRN
Received: I Lt SRR,

Edith T, Eisenhart Date
Administrative Secretary,

Board of Appeals of Baltimore County
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IN THE MATTER

In addition, the new RO zone with its carefully crafted controls

offered a perfect classification and use for the Flynn property. As the

Board noted in its opinion,

"Bill No. 13-80 created the R.O. zones. Section 203.2
states: 'The R.O. zoning classification is established, pur-
suant to the findings stated above (Sections 203.1.A, 203.1.3
and 203.1.C)}, to accmmodate houses converted to offi.e builc-
ings and some small class B office buildings in predominately
residential areas on sites that, because of adja(‘e:lnt cfommercial
activity, heavy commercial traffic, or other, similar factors,
mﬁzlonger)’rcasonably be restricted solely to uses allow-
able in moderate densily residential zones.'W (Emphasis added
by Board].

In addition, under the Baltimore County law, Mrs. Flynn’s Petition
for Reclassification was not a peice meal act by the Board of Appeals.
Ra‘her, it was a part of the complex and comprehensive cycle zoning
law procedure which provides thorough review of Mrs. Flynn's Pefition
in relation to all other petitions in the cycle. Under this system, when
the issue came before the Planning Board of Baltimore County, that Board
recommended that about two-thirds of the property be reclassified RO.
This is strong evidence that if the i[;roperty had been .onsidered during
the map adoption process, it would have been classified RO. Both Mr.
Hessian and his witness, James Hoswell, indicated as much at the hearing
before the Doard of Appeals. Mr. Hessian felt there would be "a very
persuasive case to be presented to the County Council in 1984..." (T. 6).
Similarly, Mr. Hoswell rezponding as a planaer was in about "95% agree-
ment with Mr. Gavrelis on the rear portion of the property” (T. 62),
and assumed that the Planning Board recognized "an error in the zoning
of the property..." (T. 67).

Based on the ample and strong ecvidence of misiake in the 1980
map with respect to Mrs. Flynn's property, the Beard of Appcals clearly

had the right to crder its reclassification to the admittedly well-suited

RO zone. People's Counsel v. Williams, 45 Md.App. 617, 623-626 (1980).

CONCLUSION

Given the sirength and substance of the evidence and its unique

application to the subject property, it was at least "fairly debatable"
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IN THE CIRCUIT COURT

OF THE APPLICATION CF

DORRIS S, FLYNN

FOR BALTIMORE COUNTY

FOR REZONING OF PROPERTY

FROM D.R, 5.5 to R,O. Zone

AT LAW

NW corner Timonium Roarl

and Gearard Avenue

Misc. Docket No.

8th District

Folin No,

Zoning Case No, R-82-188

(Iitem 11, Cycle II)

File No,

-------
-------

JRDER FOR APPEAL

MR, CLERK:

Please note an appeal to the Circuit Court for Baltimore County from the

Opinion and Crder of the County Board of Appeals of Boltimnre County, under date

af July 21, 1982, granting o zoning reclassification on the subject property from

D.R. 5.5 to R, Q. zone.

Qroona N

Peter Max Zimmeg&:n
Deputy People's Counsel

John W, Hessian, Il
{_-Sp! ‘s Counsel for Baltimore County
Rm, 223, Court House

Towson, Maryland 21204
494-2188

{ HEREBY CERTIFY that a co~y of the foregoing Order was delivered to the

Administrative Secretary, County Board of Appeals, Rm. 200, Court House, Towson,

Maryland 21204 on this \3'(‘: day of August, 1982; and a copy was mailed to R, Taylor

Mclean, Esquire, 102 W, Pennsylvania Avenue, Towson, Maryland 21204,
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= f Received: : _?._[_Iz ‘II : __Imi_"___r:_{j -'1_4.- "/-"/i L
w) Edith T, Eisenhart Date
St Administrative Secretary,
o § Board of Appeals of Baltimore County
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PUITE s0G

102 W. PENMA AWVE,

TowsoM, Mp, 212G 4
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" FOR REZONING OF PROPERTY
- FROM D,R, 5.5to R.Q. Zone
© NW corner Timopium Road
- and Gerard Avenue
¢ Bth District

AT  LAW
Zoning File No. R-82-188
| (Item 11, Cycle I) Misc. Docket No. 14
John W. Hessian, Esq., Folio No. 249
People's Counsel for Baltimore
| County = Appellant File No. B2-M-244

for the Board of '»pecals to grant the reclassificdiion. Accordingly,

their decision doing so should be affirmed,

of the foregoing Mcmorandum of Property Owner, Mrs. Flynn, was hand-
delivered to John W. Hessian [II, Esquire, People’'s Counsel for Baltimore
County, and Peter Max Zimmerman, Esquire, Deputy People's Counsel,

Room 223, Court llouse, Towson, Maryland

Respectfully sukmitied,

R. Taylor McLean

Suite 600

102 West Pennsylvania Avenue
Towson, Ma:yland 21204

I HEREBY CERTIFY that on this 20th day of October, 1982, a copy

21204.

R. Taylor McLcan
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IN THE MATTER
OF THE APPLICATION OF
DORRIS S, FLYNN

IN THE

CIRCUIT COURT

FOR

BALTIMORE COUNTY

- - - . - . - - - - - - . - . - - - - - . .
- . v - . - H a - - - - + . - - - - - . - - H

CERTIFICATE OF NOTICE

Mr. Clerk:

Pursuent to the provisions of Rule B-2(d) of the Maryland Rules of Proce=-
dure, William T. Hackett, Potricia Phipps, and Keith S. Franz. constituting the County
Board of Appeals of Baltimore County, have given notice by mail of the filing of the appeal
to the representative of every porty to the proceeding before it; namely, Dorris S. Flynn,
20 Gerard Avenue, Timonium, Md. 21093, Petitioner; R. Taylor McLean, Esq., 102 W.
Pennsylvania Ave., Towson, Md. 21204, Counse! for the Petitioner; and John W, Hessian,
Esq., Court House, Towson, Md. 21204, People's Counsel for Baltimare County, a copy of

which Notice is attached herefo and prayed that it may be made a part thereof.

Lo Aot
ﬁ Holmen
ounty Board of Appeals of Baltirore County
Rm. 200, Court House, Towson, Md. 21204
Telephone #94-3180

I HEREBY CERTIFY that a copy of the aforegoing Certificate of Notice
hes been mailed to Dorris S. Flynn, 20 Gerard Ave., Timonium, Md. 21093, Petitioner;
R. Taylor Mclean, £sq., 102 W. Pennsylvonia Ave., Towson, Md. 21204, Counsel for the
Petitioner; and John W. Hessian, Esq., Court House, Towson, Md. 21204, People's Counse

for Baltimore County, on this

16th  day of August, 1982,

,"J Hol mén
;_//,Counfy Board of Appeals of Baltimoce Count}

BN THE ~AATTER
OF THE APPLICATION OF
DORRIS 5, FLYNN

.

FOR REZONING OF PROPERTY

From D.R. 5.5 to R. O, Zone
NW comer Timonium Road
and Gerard Avenue

8th District

Zoning Case No, R-82-188
{(Item 11, Cycle I1)

-

-------
-------

PETITICN ON APPEAL

IN THT 770

iy .0 RT

FOR EAL - MOkg COUNTY

Misc. Docket No., Lﬁl
Folio Ne.

File No,

AT LAW

—

249
§2-H-24Y

The Peonle's Counsel for Baltimore County, Protestant below and Appellant herein,

in compliance with Maryland Rule B-2(e), files this Petition on Appeal setting forth the

grounds upon which this Appeal is taken, viz:

1. The record failed to support a finding of error in the Comprehensive

Zoning Map process. Baltimore County Code Section 2-58,1(H(1).

2. The record foiled to show that the prospective reclassification was

warronted, Baltimore County Code Section 2-58.1(J)(2).

3. The cecision of the County Board of Appeals to reclassify the subject property

was arbitrary, copricious, and not based on substantial and legally competent evidence.

4. The County Council, in the course of the 1987 Comprehensive Rezoning

for it @ reasonable yse.

process, placed an appropriate zoning reclassification on the subject property, and provided

3. The Board of Appeals, in its finding of error, wrongfully substituted its

judgment for that of the County Council.

WHEREFORE, Petitioner prays that the Order of the Board of Appeals dated July 21,

Iti THE MATTER
OF THE APPLICATION OF
DORRIS S. FLYNN

P e —— T s

NW corner Timonium Road
and Gerard Avenue
8th District

JOHN W, HESSIAN, ESQ.

COUNTY - APPELLANT

Zoning File No. R-82-188

II Pt o: g

CERTIFIED

1982 be reversed, and the D.R. 5.5 zoning classification enacted by legislation be reinstated.

AND AS IN DUTY BOUND, etc.,

A oo o

(Jaﬁn . Hessian, Irl
" Peoplp’s Counsel for Baltimore County

FOR REZONING OF PROPERTY
FROMD,R, 5.5 to R.O. zone

1

I PEOPLE'S COUNSEL FOR BALTIMORE

COPIES

BOARD OF APPEALS

L]

OF

OF

*
-

»
.

BALTIMORE

IN THE
CIRCUIT COURT
FOR

COUNTY

AT LAW

Misc. Doc. No. 14

Folio No.

File No.

PROCEEDINGS

BALTIMORE

249

82-M-244

- » B
T oo ror o

BEFORE

COUNTY

TC THE HONORABLE, THE JUDGE OF SAID COURT:

W constituting the County Board of Appeals of Baltimore County,

for Appeal directed against them in this case, herewith return the

And now come William T, HockeM, Patricia Phipps and Keith S. Franz,

ond in onswer to the Order

record of proceedings

had in the above entitled matter consisting of the following certified copies or original
popers on file in the office of the Board of Appeals of Bdltimore County:

l ENTRIES FROM DOCKET OF BOARD OF APPEALS OF
BALTIMORE COUNTY

No. R-82-188

August 31, 1981

|

} October 30, 1981
A-rib 1, 1982
April 4, 1982

April 21, 1982

July 21, 1982

e A il e et o e =R e Wi o i

At 10 a.m. hearing held on petition

Petition of Dorris S. Flynn for reclassification from DR 5.5 to R,O,

zone, on property located on the northwest corner of Timonium Rood
ond Gerard Avenue, 8th District, filed

Order of Williom T. Hackett, Chairmon, County Boord of Appeals,

directing advertisement and posting of i
property - date of h
set for April 21, 1982, ot 10 a.m. Y saring

Comments of Baltimore County Zoning Advisory Committee - filed
Certificote of Publication ir; newspaper - filed

Certificate of Posting of property - filed

Orc.ie.r of the County Board of Appeals ordering thot the reclassificatior
petitioned for from a DR, 5.5 to an R.O. zone, ve and the same is
hereby GRANTED,




Recelved from nounty Board of Appeals

and Folio 249,

Dorris S. Flynn

Zoning File No. R-82-188

August 13, 1982 Order for Appeal filed in the Circuit Court for Baltimore County
by John W. Hessian, Esq., People's Counsel for Baltimore County

Avgust 13, 1982 Petition to accompany Order for Appeal filed in the Circuit Court
for Baltimore County

August 16, 1982 Certificate of Notice sent to all interested parties

September 7 Transcript of testimony filed -~ 1 volume
Petitioner's Exhibit No. 1 ~ 200 scale map, color coded

" " " 2 = Plonning Board Recommendation

Peopre's Counsel's Exhibit No. 1 {a to k) - Photos

September 9 Record of proceedings filed in the Circuit Ct. for Baltimore County

Record of proceedings pursuant to which said Order was entered
and said Board octed are permanent records of the Board of Appeals of Baltimore County,

| and your respondents respectively suggest that it would be inconvenient ond inappropriate

to file the same in this proceeding, but your respondents will produce any and all such rules

and regulations whenever directed to do so by this Court.

Respectfully submitted,

) L)

ne Holmen
(- County Board of Appeals of Baltimore
COUnfy

cc: R. Taylor McLean, Esq.
John W. Hessian I, Esq.

0 Septembexr 9, 1&

of Baltimore County Cage §# 52-M-244, Misc. 14,

Cs:tiried copien of Proceedings and Prangeript of Recoxds

57/6’7f42;ﬁ5’

R

JUER

IN THE CiRCUIT COURT

IN THE MATTER OF THE
APPLICATION OF DORRIS 5. FLYNN
FOR BALTIMORE COUNTY

Va

AT LAW

PEQOPLE'S COUNSEL FOR BALTIMORE

COUNTY, etal. Misc. No, 82-M-244

L 1]

Zoning Case No. R-82~188

(1]
s
(T3
..
-4
(1]
(2]

ORDER FOR APPEAL

MR. CLERK:

»

Please enter an appeal on behalf of the People's Counsel for Baltimore County
from the Opinion and Order of the Circuit Court for Baltimore County dated November
9, 1982, ond forward all papers in connection with said case to the Clerk of the Court

of Special Appeals of Maryland in accordance with the Maryland Rules.

M’k 0}. fiﬂwa,v_ﬂ

- 2 Joluw. Hessian, |li

- o People's Counsel for Baltimore County
L e e
R - .
w0y s . 7
e | /E/ (» o LA WL tip
!:_r < L = i .
- s ! Peter Max Zimmerman
2 8° % Deputy People's Counsel
m 3

Rm, 223, Court House
Towson, Maryland 21204
494-2188

-~
| HEREBY CERTIFY that on the 0 'day of Lretmben , 1982, a

copy of the foregaing Order for Appeal was mailed to R, Taylor Mclean, Esquire, 102

W. Pennsylvania Avenue, Towson, Maryland 21204,

% /{ - Z””ﬁ&’ﬁw-* e

Peter Max Zimmerman

b
P _. . P W w - ¥ M
Tn The Matier of the jgplication of .
T
—Dorziag S, Flvon for Rezoning oo I TEE CIRCUIT CCURT
Vs FoR

County Board of Appeals BALTIMCRE CCUNTY

Docket__ 14 _Follo 249
Case No. 82.-M-244

NOTICE OF FILING OF FECORD -

=03 K. Taylor MoLean John V. Hessian, IIT  June Holmen
: FPeter Max Zimmerman Bm, 200, Courthouse
102 W, Pennsylvania Ave, . Rm. 223, Courthouse Towson, Fd. 21204

Towson, Md. 21204

Pogson, Md. 21204

In sccordance with Maryland Bule of Procedure B12, you are potified that

the record in the above entitled case was filed on September 9, 1982 -

fﬁﬂm; }/ 779//}’4,(;}/ i

Clerk

el

. ?,m
-
A ;3.,.._,5\
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- o A

EDED SEP Q1532

474-3180
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County Board of Apprals

Room 219, Court House
Towson, Maryland 21204

August 16, 1982

John W. Hession, Esq.
Pecople's Counsel for Balto. County

Court House
Towson, Md. 21204 Dorris Flynn
Dear Mr. Hession: Re: Cose Neo. R-82-188

In aceordance with Rule B-7 (a) of the Rules of Procedure of
the Court of Appeals of Maryland, the County Boord of Appeals is required
to submit the record of proceedings of the zoning appeal which you have
taken to the Circuit Court for Baltimore County in the above matter within
thirty days. )

The cost of the tramscript of the record must be paid by you,
Certified copies of any other documents necessary for the completion of
the record must also be at your experse,

The cost of the tromcript, plus any other documents, must be
paid in time to transmit the same to the Circuit Court not later than thirty
doys from the date of any petition you might file in court, in cccordonce
with Rule B-7 (o).

Enclosed is a copy of the Cartificate of Notice; elso invoice

covering the cost of certified copit; of necessary documents,

Very truly yours,

Ty e
L/'/‘Jne Holmen, Secretary

Encls.
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Encl,
cc: Ms, Dorris 5. Flynn

Caunty Board of Apprals

Room 2‘9, Court HOU!-.
Tawson, Moryland 21204

August 16, 1982

R. Taylor Mclean, Esq.
102 W, Pennsylvonia Ave.
Towson, Md. 21204

Re: Case Neo. R-82-128
Dear Mr. Mclean: Dorris 5. Flymn

Notice is hereby given, in accordance with the Rul es
of Procedure of the Court of Appea!s of Maryland, that on oppee! has
been taken to the Circvit Court for Baltimore County from the decision
of the County Boord of Appeals rendered in the chove motter,

Enclosed is o copy of the Certificate of Notice.

Very truly yours,

W. E. Hommond
4. E. Dyer

N. E, Gerber.

J. G. Hoswell
Boord of Education

County Wowrd of Apprals
Towson, Mary lond 21204

Juiy 21, 1582

R. Taylor Mclean, Esquire
102 W. Pennsylvania Ave nue
Towson, Maryland £°204

Re: Case No. R-82-188
Borris §, Siynn

Dear Mr. Mclean:

Enclosed herewith is o copy of the Opinion ond Order

passed today by the County Boord of Appeals in the above entitled case.

Encl.

1 ~H

Dorris S. Flynn

r. W. E. Hommond

Mr. J. E. Dyer

Mr. N. E. Gerber

Mr. J. G. Hoswell

Board of Education

hn W. Hessian, I, Esq.

#

Very truly yours,
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< ~Section 203 - RESIDJ.TIAL—OFFICE (R-0) ZONESOBill Nu. 13-80)

203.1 - Declaration of Findings. It is fov.d:

A. That residential use of certain sites 1nay not be economically
feasible in some predominantly moderate-density residential areas
that are within or near town centers, are near C.C.C, districts, or
lie along commercial motorways;  [B111l No. 13-8G)]

those sites is appropriate; and [Bill No. 13-80]

C. That, with appropriate restrictions, houses converted to offices
and, in some cases, small Class B office buildings and similar

converted to office buildings and some small Class B office buildings in

longer reasonably be restricted solely to uses allowable in moderate-
density residential zones. 1t is intended that buildings and uses in R -0
zones shall be highly compatible with the present or prospective uses of

accommodate a substantial part of the demand for office space, it being
the intent of these Zoning Regulations that office~-space demand should be
met primarily in C. T. districts, C.C.C. districts, = ‘4, to a lesser
extent, in other commercial areas. [Bill No. 13-80)

203.3 - Use Regulations.

A. Uses Permitted as of Right. The following uses, only, ..re per-
mitted as of right in any R-O zone: [Bill Nos. 13-80; 167-80]

1. Uses permitfed as of 1ight and as limited in D.R. 5. 5 zones or

2. Class A office buildings and their accessory uses including
parking [3ill Nos. 13-80; 167-80]

8. Uses Permitted by Special ExéePtion. The following uses, only,
may be permitted by special exception in an R-O zone:

1. Uses permitted by special exception and as limited in D.R. 5. §
zZones or )

2. Class B office buildings [Bill Nos 13-80; 167-80]

Bill No. 13-80 and deleted by Bill No. 167-80.
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§ 2581 BALTIMORE COUNTY CODE

[

! two (2) newspapers of general circulation in the coun;y for ;
psried of at least two (2) v-eeks, They also shall r?a e sucd

listing and m.ap available in the form of a press r.e]eaze:, a]n‘EL .
for a period of at least three (3). weeks, shall pUb].]C yb 1_5155)iny‘
a copy of such listing and map in ?he cou.nty Offlce. ui ; g_
or other appropriate place for pubhc inspection. .

iring each eriod 1, the director of planning and zon-
ing(es)hzﬁu;;v;gew the potlitions transmittefi to him by the b&a}r;i]
of appeals and shall submit 1o the planning board. anq I;u 1;
a report thereon containing at least the followm_g informa-
tion: ‘
(1) Maps showing properties under petition and‘thez rect]::a.fs-
sifications sought therefor; such maps may a.:0 1de1}}1] vy
... groups of such properties Iocated.close toreach other.
" and show other indications of the zntex'{eianon of peti-
. tions with respect to planning considerations.

B
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@) Rect;mme:\dations on the petitions.
: i e daticns, including any
(3) Supporting data for the recommen )]
) pexl')tj;flent data and recommendations submitted by other
‘county agencies, \ _ _
(4) Recommendations for scheduling of all hearings (o be

held during the next Period IV), prepared in consulta-
tion with the board of appeals.

(f) During each Period I, the planning board shall:

(1) Publish and submif to the board of apx?ea]s a re'port t})}n
e all the reclassification petitions submitted during the
o " preceding filing period except those f:xempted un?er
L sabsection (i), such report to cont-a.m the plann_mg
B : - board's recommendations on such petitions, 2ppropriate
| : maps, and supporting data, _

: {2) Submit to the board of appeals a recommended sc}cl]fd;
k - - ule for its hearings on the petitiors, so arranged at
hearings on related petitions shall, with the petltzo.ners
consent, be combined, and/or shall be neld successively.

B. That neither business zoning nor high-density residential zoning of

buildings are suitable, economically feasible uses of such sites. [Bill No.
13-80]

203.2 - Statement of Legislative Policy, The R-O zoning classification is

established, pursuant to the findings stated above, to accommodate houses

predominantly residential areas on sites that, because of adjacent commer-
cial activity, heavy commercial traffic, or other, similar factors, can no

rearby residential property. It is not the R-O classification's purpose to

1 Veterinarians' offices included in this section as permitted uses in

.  BICKOFILELY
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"__..--D

203.5.A (R-0 Zone)

The development plan may show the location of a precise building

" envelope in lieu of the precise location of a building; may show precise
O maximums and minimums in lieu of fixed values; may set forth lists
(reasonably limited) of precisely described possible uses of a given
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. zndatibns, including any
gl ons submitted Ly other

r of all hearings (to be
, prepared in consulta-

: ling board shall:

M of appeals a report on
submitted during the
hose exempted under
contain the planning
petitions, appropriate

recommended sched-
lons, so arranged that
,» with the p_titioners’
B! be held successively,

space, in lieu of specifying a single use: and may otherwise reasonably
allow for flexibility or alicrnatives, provided that appropriate precisc
limits are set forth, [Bill No. 13-80]) :

B. Procedures and Requirements

1. DBefore submitting a permit application for use or development of
a rroperty in an R-O Zone, the applicant shall submit a preliminary
development plan to the Office of Planning and Zoning for review by
the Director as to suitability for official submission. The Director
may establish reasonable requirements for the form or number of
prints to be submitied, [Bill No. 13-80]

2. The Planning Board shall approve or disapprove the plan within
90 days after the plan is presented to it. If the PPlanning Board dis-
approves the plan, it shall submit the reasons for disapproval, in
writing within 10 days, to the applicant. [Bill No. 13-80]

3. Any amendment to an approved develepment plan shall be sub-
mitted for approval in accordance with the requirements for
approval of the original plan set forth in this paragraph. [Bill No.

Considerations in Planning Board Review. In reviewing the develop-
ment plan for a property in an R-O zone, the Planning Beard shall
consider whether it would chicve compatibility of the proposed develop-
ment with surrounding uses; tree preservation; protection of water-
courses and bodies of water from erosion and siltation; safety,
convenience, and amenity for the neighborhood; and other purpases of
these Regulations. If the Board finds that the plan is inconsistent with
these purpeses, it shall disapprove the plan, [Bill No. 13-80)

IGROFILAEL

1979 CUMULATIVE SUPPLEMENT § 2-58.1

(g) During cach Period I1I, the board of appeals shall estab-
lish its schedule for hearings on pelitions reported ulpon‘by
the planning board during the preceding Perioa 11, considering
the schuedule recommended by the planning board. The board of
appeals with the assistance of the office of pT.annin.g and zon-
ing shall publish its entire scheauie of bcarmgs in at !ea.e.t
two (2) newspapers of general circulation in the coun_ty w:thm
the first fifteen (15) days of such period, together \‘:'If,h a mup
showing the locations of all preoperties under pmftmn. For a
period of at least fifleen (15) days prior 1o the timne of su_ch
hearing, each property shall be conspicuously posted .W']th
nolice of the time and place of the hearing on the petition
relaiing thercto; and individual notice thereof sh_all a_!so be
given in two (2) newspapers of general circulat.lon in the
county for the period in which on-premises posting is required.

{(h) The board of appeals, during each Peried 1V, shal'l hold
the hearings scheduled pursuant to subsection (g) of th'ls sec-
tion, subject to su‘éh postponement or continualion as circum-
stances may require. " '

(i) In any case where the planning board certifie% to t_he
county council that early action upon a zoning reclassification
petition is manifestly reguired in tha rublic interest or_hecause
of emergency, and the county council by an affirmative vote
approves said cerlification, such petition shall be exempled
from the regular, cyclical procedure of subsections (c) throu‘g}l
(h) of this section, and also from the suspension of reda-smfl-
catinn-petition filing required under section 2-58 2 of this ar-
ticle. For any such petition, the board of appeals shall schedule
a public hearing for a date not Jess than thirty (30) nor more -
than ninety (90) days after the county council’s approval of
the planning board’s certification. For a period of at.least
fifteen (15) days prior to the time of such hearing, nolice of
the time and place of the hearing relating to the property
under petition shail be conspicuowly posied therevn .and s}lall
be given in at least two (2) newspapers of general circulation
in the county. Such notice shall describe the property under
petition and the action requesied therein. Within [ive (5)
days after receipt of such a petition, the board of appeals
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§ 2-568 BALTIMORE COUNTY CODE

repealed and the rules of practice and procedure adopted by
said board on April 2, 1979, are hereby approved by the county
council to take effect April 2, 1979, and are hereby incorpo-
rated in Appendix C of this Code. (Bill No. 108, 1965; Ealto.
Co. Code, 1968, § 2-40; Bill No. 69, 1979, § 1)

S.ec. 2-58.1, E)clegation 1o board of appeals of interim power to
cTiange zoning classification of property; method
of intcrita zoning reclassification; method for

- early action on reclassification dve to pUb]ic. in-
“teresl or emergency,

(a) The board of appeals shali bave the power t? mak? a
change as to the district, division or zone within which
a particular piece of property is classified (zon:ng' reclassifica-
tion) as hereinafter provided. As used in this section, the‘ term
*“use” includes development, except where otherwise indicated
by the context.

" (b) A petition for a zoning rec]assifir.:_ation of a properly
(reclassification petition) may be filed with the board of ap-
peals only by the legal owner of such property, or by_hls
legally authorized represen@ative. Except for those pe_tltlons
filed prior to April 16, 1979 each such peiition shall ‘E)e filed no
later than forly-five {(43) days prior to 1he beginning of the
next succeeding cycle and shall include an exp]anaﬁm} _of t_he
reasons why, in the petitioner’s opinion, the reclassification
sought should be made, set forth in sufficient detail Lo pmp?rly
advize the county authorities required to review the petition.
Any allegations of change in ¢onditions as justification f-or the
aclion sought shall be supported in the petition by precise de-
scription of such change, and any allegation of error shall be
so supported in similar detail and as further required by sub-
seclion (j) of this section. No such petition may be accept.ed
for filing unless it meets the board of appeals rules of practice
and procedure, except that the petitioner may ehoose to sub-
mit plans that do not show any proposed use of the property
under petition, regardless of any requirement in those rules
to the conirary (sce also subsection (1)).
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§ 2.58.1 BALTIMORE COUNTY CODE

shall forward a copy of such petiticn to the office of the zun-
ing commissioner and the director of planning or his deputy_for
consideration ard written report thereon containing their f-md-
ings thercon with regard to compliance with zoning regulations _
and planning factors.

- (j) Before any property is reclassified pvrsuant to this
section, the board of appeals must find:

(1) That there has occurred a subsiential change in the

character of the neighborhnod in which the properly is
located since the preperty was last classified, or that
the last classificatirn of the propertly was established
.nerror; and .

(2) That the prospective reclassification of the property is

warranted by that change or error. Any finding of
such a change or error and any finding that the pros-
peclive reclassification is warranted may be made only
upon consideration of factors relaling to the purposes
oi the zoning regulations and maps, including, but n.ot.
limited to, all of the following: Pepulation trends; avail-
ability and adequacy of present and proposed transpt_)r-
tation facilities, water-supply facilities, sewerage, solid-
waste-disposal fzcilities, schools, recreational facilities,
and other public facilities, compatibility of uses gen-
erally allowable under the prospective classification
with the presant and projected development or charae-
Ler of the surrounding area; any pertinent recommenda-
tion of the planning board or office of planning and

" zoning; and consistency of the current and prospeclive
‘classifications with the master plan, the county plan for
sewerage and water-supply facilities, and the capital
program, ’

(k) No roning reclassification of property shzll, for a period
of one (1) year after a zoning map apphcable thereto may by
an ordinance of ihe county council have been adopted, be
granted on the ground that the character of the neighborhood .
has changed. . S - -
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1979 CUMULA?\'E SUPPLEMENT § 2.58.1

(c) For the purpose of considering contemporaneous zoning
“reclassification petitions in relation to each other and accord--
ing to 'a standard schedule, the following semiannually recur-
ring schedule periods are hereby established, to be applicatle

on and after April 16, 1973, subject to provisions hereinafter
set fortk; - ’ L e '

April-October Cycle : October-April Cycle

“Period I April 16-May 31 and October 16-November 30

"Period 11 June 1-July 31 and December 1-January 31
Period TII August ) and February . ' .
Period IV September 1-

December 31 and March 1-June 20

(d) With the exception of those reclassification petitions
exempted under the procedure set forth in subsection {i) of
this section, copies of all zoning reclassification petitions ae-
cepled for filing by the board of appeals shall be transmitted
within five (5) days after receipt to the office of the zoning
commissioner, who shall make the facilities and staff of
his office available 1o the board of appeals for the purpose of::

(1) Reviewing all such petitions for compliance with appli-
cable statutes and regulations:

(2) Preparing the approprizte advertiseménts;
(3} Causing said advertisements to be published; and

(4) Posting the individual properties involved in the cycle;
all as required by this section 2nd rules of practice and pro-
cedure of the board of appeals. No later than five (8) days
prior to Period I of the following cycle, the petition and appro-
priate comments shall be transmitted by the office of the
zoning commissioner to the board of appeals, The board of
appeals shall transmit the petition and comments to the di-
rector of planning and zoning within the first five (5) days
of Period I of the following cycle. Within fifteen (15) days -
thereafter, the director of planning and the board of appeals-
shall publish a listing of all such petitions, together with a
map showing the locations of all properties under petition, in

47..

1979 CUMULATIVE SUPPLEMENT § 2.58.1

{1} If a zoning reclassification petition inclndes documen-

tation relating to the proposed use of the property under
petition, that documentation must include:

(1) Elevation drawings and a plan satisfying the zoning
commissioner’s rules of practice and procedure and
showirg leeations, coverage, floor areas, heights, char-
acter, and exterior materials of all proposed structures
and all existing structures to be retained; and all ex-
isting structures to be removed; signs visible outdoors:
all principal uses; hours of operation, maximum number
of employees, and maximum levels of emanations {in-
cluding sound and other vibrations, dust, odors, gases,
light and heat) ; paking and loading facilities; exist-
ing and proposed public and quasi-public facilities on
and adjacent to the site, including stormdrain sysfems,
waterlines, sewerage, streets and drives, and railroad
sidings; existing ponds and other bodies of water, water-

. courses, 100-year {loodplains, major vegetations, and up-
. usual natural formations, and proposed changes with
respect to any of these; screening and landscaping ; and
existing topography and proposed major changes ia
grade: and

(2) An environmental impact statement, as defined in the
Baltimore County Zoning Regulations, that concerns
the proposed use of the property under petition and
that has been competently prepared by a professional
planner or engineer of appropriate gualifications,

A plan submitied pursuant to this subsection may show the

locativn of a precise buiiding envelope (a clearly delimited
area within which a building is to be entirely located but which -
is larger than the 2rea covered by the building itself) in lieu
of the precise location of a building; may show precise maxima
and minima in lieu of fixed values; way set forth lists of
precisely described possible uses of a given space, in lien of
specifying a single use; and may otherwise reasonably allow
for flexibility or alternatives, provided that appropriate pre-
cise limits are set forth. o ' .

51 .
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§ 2-58.1 BALTIMORE COUNTY CODE

{m) A zoning reclassif jcation petitior. (including any docu-
mentation relating to the proposed use of the property under
petition) may be amenced only during a reguired public hear-
ing proceeding on the petition. When a proposed amendment to
such a petition is introduced, the hearing proceed’..¢ shall im-
mediately be suspended and, within two (2) business days
thereafter, the hearing authority shall transmit a ccpy of the

propesal to the director of planning, who shall then promplly-

transmit copies Lo the members of the planning board. The di-
rector of planning shall also promptly refer the amendment to
the office of the zoning commissiorer and zny other agency

that he considers, upon reviewing files on the petition, to have -

an interest therein, together with a request that the agency
provide him with comments on the amendment for diztribu-
tion to the planning board, by a timme he shall epecify. Within
forty-five (45) days after the copy of the amendments has
been transmitted to the director of planning, the planning
board shall adopt and transmit to the hearing authority a reso-
lution embodying a report on the amendment. Any do-umenta-
tion that relates lo the proposed use of the property upon pe-
tition and that is submitted by the petitioner or his authorized

" agent after the first public newspaper adveriisement of the

filing of the pctition as required in Period I shall be considered
an amendment *¢ the petition, whether or not documentation
of that nature was included within the original petition, and
shall be subject to the provisions of subsection (1) as well as

this subsection.

(n) Property may be reclassified under this section only
upon mcking the findings required under subscction (j) of this
sertion. Properly may not ba reclassified solely on the hasis
of documentation relaling to the property’s propozed use. How-
ever, any provision of section 9220 to the contrary notwith-
standing, if the petition to reclassify the property does include
such documentation and is granted, the property may be used
only in accordance with the plan included within that docu-
mentation; the -oning classification of any such property will
revert to the previous classification unless, within three (3)
years after the dale of the final order granting the petition,
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1979 CUMULATIVE SUPPLEMENT § 2-58.1

the prog. ‘ty is being used in accordance with the plan or, in
a case where developrrent is necessary to implement the plan,

unless the development either is completed or has been sub-
stantially undertaken and is being diligently pursued -t'o com-
pletion. The requirement that such a property be utilized in
accordance with a plan, and the provision that otherwise the
classifica’ion of the pro: erty will revert, will not be affccted
by the subsequent enactment of a zoning map, pursuant 1o
section 22-22 or 22-23 of this Code unless the zone classifi-
cation of the properly is further changed by that map. -

(o) In its hearing on any zoning reclassification petition,
the county board of appeals shall consider in evidence without
‘{estimony thereto, absent objection by any party tol the case,
any report of the planning board or commenta from the di-
rector of planning and zoning or vther officer of the office of
planning and zoning relating to the petition or any duly sub-
mitted relevant report or comments from any other county
agency. If an objection is made by any party to the case, the
itemn shall be entered by tosth: somy of a proper witness, who

shall be notified by the board of ..ppcals.

(p) The Loard of appeals, subject to the wppropriate prin-
conditions and safeguards as set forth
<hall have original jurisdiction for

the purpose of hearing and deciding petitions for special ex-
¢eptions and/or variances the graniing of which is dcpcnden_t
upon the reclassification ¢ the property involved in the peti-
tion for reclassification. Such special exceptions and variances
shall be advertised and posted in accordance with the proce-
dures provided in this section for adverlis and posting re-

¢iples, standards, rules,
in 1he zoning regulations,

_ classification petitions.

n for reclassification pending before the
r of Baltimore County on the effective date
_ of this section sha'l be transferred by said zoning commis-
sioner to the board of appeals within ten (10} days after said
effoctive date. The board of appeals shall hear these petitions
within ninety (90) days of reccipt {rom the zoning commis-
sioner; and for a period of at least fifteen (15) Jays prior to

- {q) Any petitio
zoning commissione
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' °§ 2-58.1 BALTIMORE COU:@' CODE
: the time of such hearing, in accordance with the rules of prac-
x tice £nd procedure duly adoph 1 by the board for the hearing
L of petit.ons for reclassification. Each property shall be con-
g I spicuously posted with notice of the time and place of the
. A hearing on the petition relating thereto, and individual notice
fl‘ 4 thereof shall also b ~iven in two (2) newspapers of general
o circulation in the county for the period in which on-premises
£ i posting is required. Further, the. pctitions referred to in this
55 K subsection shall be deemed 1o have complied with subsections
4 ¥ (a) through (g) of this section. (Bill No. 46, 1579, § 1)
‘!
g Sec. 2-38.2. Suspension of reclassification petition filing dur-
¢ ing preparation of new or revised zoning map.
£
| No reclassificalion pelitions other than those exempted
" ‘ under subsection (i) of section 2-58.1 shall be received for
e filing by the board of appeals during the following periods of
1:»5, time: . :
‘ E;'.-i; © - April 16, 1979, through October 15, 19¢7, and alt like
4 1 T *'f i periods beginning on April 16, 1983, and every fourth yecar
TR Yy thereafter.
' -‘ - -i.\"_." E “ Any request for zoning reclassification may be presented at
: li‘"‘-é}'f-‘ ) : N the approprizte time of the planning board or counly council
E o HESEE T during such a period, however, for consideration in the prep-
'8 _,"' e P : aration or moedification of the new or comprehensively revised
¥ #E2 DI EEAAT - soning mwap then to Le approved and adopted. The purpose of
d Ry é;; 1A P ' this section shall be to provide for the orderly nonduplicative
| 2"{. N1 I LY G consideration of reclassification requests within the context
g FL 5'2;{7;' f'3 ""Ff,?;&';'{:;?,.;",’::_; Vi of a comprehensive zoning map, when such map is under re-
1 ‘EEisa NSLrsAi Ry I view. (Bill No. 46,1979, §1)
i St FRRES N
Fe g et .
i - 8 i'ﬁ,‘f :::5'} - :{ - DIVISION 4. ECONOMIC DEVELOPMENT COMMISSION
b SRR 7 - i .
bop ot ey ik Yo
‘a = ?i . fz' xe 1 ‘ Sec, 2-59. Eslablished.
R h SRR it .
S BRE el h T There is hereby established in the office of the county ex-
R AT ecutive in the executive branch of the county a commission to
: ff;—‘ : be lnown as the economic development commission of Balti-
' 7-1‘ i‘“’ii |1 more County. (Bill No. 161, 1979, § 1)
e st :
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SEORGE WILLIAM STEFREXS,-JB.
EXGINEERS & LAXD SURVEYORS

. o . 303 ALLEGHENY AVE.

- TORSON, MARYLAND ~21204 .
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o K
BALTIMORE COUNTY - .- o
FIRE DEPARTMENT - - .o oo e
éTO\VSON MARYLANDQ%QOd,,r- AT
fesago I o
- | .."‘-il_October.‘i, 1981_ _. "" ": '

r/' :

Nr, William Hammond - cc: Uil‘liom Hackett™ - : S U L

" 2aning Commissioner - Chairman of Board of Appeale LT ‘

- office of Planning and Zoning. ‘ o T

" Baltimore County Office Building ) L e
Towson, Margland 21204 R R

O Attentionr Nick Canmodari, cha.iman o - '7 S : T '7, L Y
T meg Plane Advisory Carm.ittee L - :
Property o:mer: Dorria S. Flynn T | S T

I.ocat.lon: NHICorner Timonlum Road and Gerard Avenue o Lo :' s

ZOning Agenda: Meeting of September 14 "‘Bi‘l‘"___.'

Gentlemen: | _ : R

Pursuant to your reguest, the referenced property has been surveyed by this
 Bureau and tha comments below marked with an "X% are applicable and required
. to be corrected or incorporated into the final plans for the property.

R

(: ) 1. Fire hydrants t‘or the referenced property are eguired and g.hall be
i7" located at intervals or . feet along an approved road in ...’

" accordance with Baltimore County Standards as publ.ished by ﬂ:e g

Department ot' Public' Works.

‘The site shall be made"to'complykwrtb all applicable parts of the __
’Fire Prevention Code prior to occupancy or beg.im:.ing ot‘ operat.!on_"
The burldings and structures exist.ing or proposed an the s.ite sha].l
‘comply with all applicable requirements of the National Fire Protecti
‘101’ *Life Sarety cOde' 1976 Edition prior‘

'Association Standard No."
' to occupancy.

" Noted arrd s
/ Approvedr
Fire Preveneion Bureau

e e

Room 212, Cou-t Howse
owson, Marylond 21204

T
- February 25, 1982

4943180

Rey sm!u Cm'a-az-m
A Cycle II, Denlr S. FI)M

‘i,‘

Your case has been osslgned for heorlng before the Boord r'urmg the
_normal cycle period for reclassification pemuons. .* Written and public notice of -
the date of the heormg has either been glven oris in the process of pubhcohon._

|rcu1f“Court for Baltimore County three separate suits, all of which dnrecily queshon :
‘the vohdlfy of the adoption of the 1980 comprehemsive zoning map by the County R
Council of Baltimore County. - '-')_The sunfs to whnch we refer ares - R

., Home Bunlders Assn. ofMd., Inc., et ol v, Balhmore
County, Md., et ol - Circuit Court Eqity 1107047

lsaae A.ar.lones' v. Bolhmore Counfy, Md., et ol
Clrount Court Equ'ryl d 108029

i

¥ Shopoo i

P

Counfy“ Md., et al -

» Board, of course, is ‘ot involved in rhose suits ond consequently -
\&ll ,not be asked to express ony opinion on the enactment question. ' However, we
"are concerned that the parties to the pendmg reclassification cases be mode oware ;-
:ﬂlﬂf there will probobly be's judiclal decision on the question sometime in the fulure,
ond if the Circuit Court should find that the maps were, in fact, improperly enacted;
and l'hot decision is affimed by an appellate court, the various parties to reclassifi="
“cation’coses might then be placed in the position of having expended time and rnoney -
in the preparation and tnol of their cor=s based on the comprehensive map which
Isgallv might not exist. *~ . The Board has, therefore, datermined that it will afford
‘each of the petitioners in ihe pending reclassification cases the oppc:tunity to review
the pending Circuit Court coses and make their individual determination as to whether .
- they wish to proceed at this fime to fully try their reclossification case or whether they
. would prefer not to teke that risk and sk the Board for o continuance of their case

without hearing until such time os there has been a def'mhve ruhng by the oour’rs on

BALTIMORE COUNTY MARYLAND
" o mrrn-ornce connrsponorucr-: N
i " wnnam Hackatt-Cha.irman S - o

T T O e O O A gy S - . . -

‘ -. . , TO- - R Board Of Apnea.la Dale-_-_ Septamber 23' 1981 R

; .+ Nieck Commodari- S _
mou.--..c'naﬂ.ﬁs F:.B“m}&’.“.-.‘;.;;-_...’a L S
Tycle I ="1Y81 ' - .
. Ttem #11 Zoning Advisory C mmitt o Moot 1 -81 : ™
summc".---. ,._f---. ing Advisory Comittee Hosting 5~ - | .
. " Propesty Owner: Doris S, Flynn SR . -
T ol 0 Locationt NW/Corner Timonium Roa,d. end Gerard Avenue S
R Existing Zonings D.R. 5.5 o | ;
e - Proposed Zonings R-0 - . : : -
I © Acres: 1.510 | S
o Dittricts . 8th o :

#

" In conversion of d"nlling "Tee Group R-3 to off.tce use g;roup"B" -'
" Section 202 of the Baltimore County Building Code, Section 105.2 .
» requires certain improvements to be ma.de to upgrade the etructure

-to the proposed commercial useage. _ -

A change of occupancy permit and an alteraticz permit are required.
Plans showing how the structure will be made to comply with the
new code requirements as well as the Section 05,01.07 Code of Maryland
Regulations (Handicapped Code) shall be submittsad along with a permit
application before & permit can be issued, The structure shall not
. . be oceupled as a new use group until the alterations ere. complete and
"e.n occupancy permit 1s :l.ssued. R DR S

Charlee E. Bu.mham
Plans Re\_r_re_\r Chier

Poge Two

- f

ki

Smoe there must be some I|m|t to the penod of time wnthm whlcl'{

. a deciai= ;bould be made and communicated to the Board, it has been dec:ded
- that oll re quests for postponem« 1ts made pursuant hereto must be dellvered in
wrltmg to the Boord on or before Morch 15 1981 e S

The Boord has oﬂoched cne very mporfont provnsnon to lts wnllmgness &
to co-operore *n the granting of postponements for the purpose outlined above, which
is that it will not countenance ths we of the reasons given above for a postponement

 for other reasous and, therefore, if a case is postponed for the renean given above it

~ must remain inactive until there is a definitive oction from the courts, Therefore,

| parties are cautioned that if they do, in foct, seek o postponement because of the

doubt surrounding the validity of the enactment of the 1980 con i rehensive maps, .

they will be required to wait until there is a decision from the courts on the question . :

_ before rhe Boord w:ll ogom assngn .helr case no matter how long the case is suspended

S The purpose of thu communication is to alert all parties of record
mvolved of the Board's intention if a request is hmely subrmﬂed '

~ Very truly yours, .

34

RECEIVED

BALTIMORE COUNTY PUBLIC SCH

!":e,\%

. Robert Y. Dubel, Superintendent -

" Mr, Walter Re1ter L
.© Chairman, Board of Appeals ST
- Baltimore County Office Bullding = - .

. 1111 West Chesapeake Avenue . -~ ‘.
- Towson, Maryland 21204 '

.I!eeting of 9/14/81 ST
: JItem No::-11- O L T S
. Property Ouner. Dorns S Flynn e
- Location: NW/Corner 'hmomum Road and Gerard Avenu
- Present Zoning::  D.R. 5 5 :
‘Froposed Zoning: R-0
* Acreage: 1.540 '

School Situation

gchool Enrol lment

Capacity

Cbm@f!nts. Hould not result in an increase. in student populanon and would

~not have an adverse effect on the educational system.—’---

1

-
1
%

K.

]
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- To the Honoruble, Members of :oio. Bcnrd

R me of ony heormg dute or dotes whuch may be now or hereclfrer desngnored therefor,

URE GOUN

RE: PET[TION FOR RECLASSIF'CATION  : BEFORE THE COUNTY BOARD OF APPEALS
from D.R, 5.5 to R.O, Zone : .

NW corner Timonium Rood

and Gerard Ave., 3rd District OF BALTIMORE COUNTY

e

DORRIS S. FLYNN, Petitioner Case No, R-82f188 (ltem 11, Cycle Il)

ORDER T(J ENTER APPEARANCE

Pursuant to the outhonfy conimned in Section 524,1 of the Bolhmore County

Charter, | hereby enter my appearance in thns proceedmg. You are requested to nonfy

«’M 7A

W Hessian, I
People s Counsel for Baltimore Coun!y
Rm, 223, Court House
- Towson, Morylond 21204

ﬁ@@a

Peter Max Zimmetinan
Deputy People's Counsel
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 GEORGE WILLIAM STEPHENS, JR.

'303 ALLEGHENY AVE,.

 TOWSON, MARYLAND 21204




”f'PJR CUner:?”

_ r‘"‘his cese arises out of = petition £1led by Dorris S.
;Flynn, appel]ee.tlor zoning reclassifica+ion of 1,54 acres of |
1and located at the northwest corner of Timonium Boad and Garard -
Avenue in Baltinore County, Maryland. The appellee became the
owner of the oarcel of ground by inheritance in 1380 as the result
of.the death of ner mother.' In 1980, upon th, adection of the

3 comprehensive zoning raps for Baltimore County, the subject.property

", was carried over as DR 5 5 from the earlier map adopted at, the
‘ ”jtime of the last prior comprehensive zoning. Mrs. Flynn,‘who lives

-;;,«»"‘5 [
A

-y;t‘primarily in Florida, was unaware of the map adoption nrocedure._wy

Her mother, when the map was adopted in 1980, was g0 years of age.
Shortly after the distribution c¢f her mother's estate the appellee
_ filed her petition to have the zoning of the property reclassified
pfrom the DR 5 5 residential zone to the Residential Office (RO)

zone which was newly available at the time tie 1980 mep wes adopted. K

”Appellee‘s petition,based on error in the map, was: con—.r
idered hy-the Planning Board of Baltimore County, with all other

petitions for reclassification there pending under Baltimoro

yy, Javrelis testified ureguivocally thet the IR 5.5
{;zonine couti,u‘~ on the 198c nap constituted errer. Ke noted the
-;failure of the comprehensive nap to identlry‘tue uniqua lmpact =
:*of_the surrouniing commercial and office uses on the suoject o

pioperty, such as "the noise,_head on_parking, diacency to either

HE con-

ol EQIt is y conclLsion that this property is not reason-
u,;fable for’ residential uses.

o I believe it 1s perfectly suited for office usage
within the context of the RC zone, knowing the legislative
policy which created 'that RO zone recognized that there..
were: circum.tances where’ continued moderate. r&sldential .
.devalopment was‘no longer:reasonable or: feasible,. andi *hat
h :conversion ofiexisting® dwelllngs or even the. erection
of‘a new.office structure; was a more rational wey of =

ealing’with the land use’ and zoning potentials on a property; o

% i

preh nsive,zoning,process was the appropria*e vehicle to”consider7j3‘*'

: this property and “other PYOL : rties in the immediate area - - that
;fare also impacted b anjacent non- -residential uses On cross-

Mexamination, however, when Mr. Hoswell was asked whether he had

'=f5 (1977)

the BO zone‘fitted the pronerty perfectly. Tt concluded that
te- aase of adjacent commer ai activity and heavy conmerclal
traffic, the property intolved could no longer be reasonably re-

stricted s “lely to ue s allowable in moderate density residential

zones. The Board ‘stated:

. The encroacment of commercial usage -- removes some of the
potential for residential use under today's accepted stand-
ards for residential use. . . . Section 2-58.15 of the
Baltimore County Code, 1580 Surplement, authorizes this
Board to grant this requested reclassification if 1ts
present zoning 1s in error. The Board is of the opinion
‘that the present zoning of DR 5.5 for this site is in fact

. 4n error and that une reguested. RO zoning would provide a
‘reasonable use for this property and would also provide a
buffer area between the shopping center and the homes on
Gerard Avenue gnd will so order.

The Board of Appeals entered an order granting appellee's

petition for reclassification of the property frcm & DR 5.5 zone

- to an RO zone.

.cuit Court for Anne Arundel county.' The Circuit Court affinned
the Board. of Appeals on November 9, 1982.. The trial Judge, in a-

brief opinion filed with his order, found that the Board had beforc'

it legally sufficient evidence to support its decision and . that

dffthe Board's action was not arbitrary, capricious er erroneous.: It

Lis from this order that the instant appeal was filed.’ The appella.
raises a single issue to be decided by this appeal, 1. e., whether

athe County Board of Appeals w"ongfully decided in favor of a peti-'gfgf?:]

,to support a. finding of error in the comprehensive zoning'

)
=

v
ra-

-

L rs x " r g
any objection o llr, 32Urs

5 1 N 2
ils nnins conclusiorn,

to use the word "otjection” and substituted the phrase
some hesitation." He conceded he eyreed 95% on Mr, Gavreli
'plannins solution as it affected the rear yortlin of the property.

Mr. Hoswell also ccnclud that the Flanning Board recognized

i 5that it was error to zone the property DR 5. 5 In explaining

the Planning Boerd's recommendation that about two-thirds of tre
property be rezoned RO, he assumed that this amounted to &n
acknowledgement that it "recognizeld] an error in the zoning of
the property. ,-_' T |
| There is, of course no dispute that there is a strong

presumption of the'correctness of original zoning and of compre-
'hensive zoning. "'[S]trong evidence' of error is required to make
the issue of mistake in corprehensive zoning fairly debatable and

| unless such strong evidence is presented by the applicant, the

'"action of the Board in granting a. reclassification is arbitrary'

,:and capricious. . Boyce v. Semblg, 2“ Md. App. h3, 50 (1975)

We said in People‘s Counsel v. dilliams, h5 Md. App.rc"‘ifa

,l617: 62H (1980}, quoting from Tennison v. Shomette, 38 M4, Anp. l,

";;f.-._g R ;.4.. N

?Once evidence strong enough to render the issue of rezon-

';‘ing fairly debatable 1s produced, the change in zoning -
wlll be upheld since 1t is not the function of the’ courts
to substitute their Judgment for that of the zening
authority.

Both the sppellant and the eppellee cite the recent case

Howard County v. Dorsey, 292 Md. 351, 355 (19£2), in support of .

Appcllant entered an apneal from this order in the Cir—-r»-

end the Eoard chose effectively to stts'*tute its preference for
that ¢f the countv council? T '} '{fﬁ_' fﬁ; ,

The sublect property bE3 located at the northaest corner
of Tinoniun Road and Gerard Avent On the lot of approximately
1.54 acres are located two occup 2d tto story oewllings.' To the.~
north across & right of wey are commercial enteroiises forning
part of the Timonium Shopping Center, coned 2L (Buslness Local)
Immediately to. the west Is &an office building zoned RO. Across

-

T‘monium Road and Gerard nvenue to ‘the east and south are several
1 ) i

single family ddellings zoned DR 5 5.
During the 1980 map process, the subject property was'
included in the countywide comprehensive rezoning but was not ilden-

tified as & specific issue. Upon the filinr of this petition,

_requesting RO zoning, the Planning Board reviewed the property
and recommended that the westernmost|.,0 acre be changed to PO

'Jeaving the naincer in DP 5. 5. The Board of Appeals granted RO

_q

‘zoning for the entire tract which would entitle the owner to con-_fﬁi

vert the existing buildings to office use, or in the alternative,

.T;to raze them and construct a new Class ”B"‘office building, subJecu

"QJ};to approval ty special exception._ SJCh a builuinb could’ poten ﬁ;g;fﬂ

:'ftially contain three stores uith 33 000 square feet oflfloor space:f?{”

nd 25,000 square feet of parking area.j*“‘

;?fl.- None of the owners of these properties objected to the proposed
" change of - the zonlng or property here involved and they are, not
- parties to this proceeding ST o e e =

1rt of Appeals

v
E]

L -y
Iile U=

£5r-523 1127
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<hes test on j"*icial raview tn te &s lollows.

. . Yhere a legis.ativ2 body, or a boerd of county of-
fitial . pursuant to euthority conferred upon it, has
grantel a rezoning or rroperty, the question on Judicial
veview 1s whether or not such ection is arbitrary and dis-

=:;crlmiratory or fairly debatabl

'T'l -chr_readingip sporsey convinces us- that it is nore sup-
portive of the eppellee s cent ention in this case than that of
the appellant because of tbe factual posture of this controversy.,'

In Dorsey, tne County Council, sitting as the 7oni Board, had

- before it a requested reclassification to a manufacturing zone of =

.three acres of. res*dentially °oned land out of a total tract of :

15 acres, all of which was residentially zoned. The Howard County

7zoning Foari denied Dorsey's request to reclassify the zening off,

a portion cf his land fror residential to nanvfacturing.

On appeal, the Circuit Court for Howard County revers°d.,*

'r;the orde“'o‘ the Board.; On acpeal to thileourt,’i

o Ly _
'fthe Circuit‘COurt was affirmed in ‘Howard County v: Dorsey,

’app.- 9"*!1sao) The Court of aPreala'afantéd certiorar an“:t

hai_reversed the *udsment of this Court. ‘The anrd had ba=ed ‘ts re

reclassify primarily on aaﬂeneral_Plan.foreHoward County,
s &'i‘ ial{use}of.theﬁproperty in supporti‘f
neigrborhood school.a The Court of Appeals found that no fairly
debatable issue had teen raised either as to error in the original
sdoption cf the comprehensive zoning raps or.anyprohetive evidence

instant propertyu,__.

At the hearing before the Eoari of Appeals the anpeliee
acpeared and testified concerning the ncise and odors from the

various comnerclal uses to the north of the property here involved.;_°'

These commercial uses included a gas station, a theatre, a Chinese-~f'7:'
- restaurant and fish market. She slso noted other commercial uses

' cn York Road to the west including the Tironium Race Track, and -

& T-11 store on the south side of Timonium Roed. There was sub-
stantial testinony concerning the traffic on Yoirx Road, Gerard
AVenue and the Timonium Shopping Center and its effect on the

The applicant offered as an expert, George Gavrelis,”the
former Director of Planning for Baltimore County. Mr. Gavrelis was
well acquainted with the property and his full and careful-de-

scription of the ertensive commercial uses surrounding the sibject

_!Ht;PrOPerty and the general neighborhood was accepted asfaccurate by
n:_gtthe planner for Baltimore County, James Hoswell, who testified for.
“?:jthe People s Counsel.‘ Mr. Gavrelis advised the Board of ﬁppeals

‘*f{ithat commercial development of the area had continued sincefqhe

: _Gerard_Avenuefin front;of the subJ .t‘property _a
E for vehicular traffic attempting'to avoidﬁthe Timonium-Yorh Road

5intersection.;5;,

S

zoning whict

the passage of time.ﬁ;,fsl i . R
It seems clea to us that in the consideration of the

created the RO znne. That section provides as follcws-i:'

. The RO zoning claSsification is established -,-‘-
wﬂto accommodate houses converted to. office: buildings: and
“  some'small class B office’ buildings in predominately
residentiali areas on sites that because of adjacent com
... mercial activity, heavy compercial traffic, or other '
.7 gimilar factors, can no longer reasonably be- restricted -
“solely to uses allowable in noderate density residential“

ZORES .

The Board of Appeals found that there had been error in

‘sented to the Board of Appeals was fairly debatable'and that“the
‘action of the Bnard «as not arbitrany or discriminntory.

JUDGMENT AFFIRMED, COSTS 7O BE PAID
e gg PEOPL.'S coussst FOR BALTTMORE
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oﬂ WiLuam STEPREAS. JB. B A“om“’ : P _ _ B : - {{Across Gerard Avenue from B&B on the east side of t'ork Road is an
EnNGiNEZRS - ’ ; ‘ DORR1IS 5. FLYNN COUNTY BOARD OF APPEALS . '
303 ALLEGHENY AVENUE TUWSON, MARYLAND 21204 '_ E ‘ : :i.:_ Exxon sr .tion, and on the west Side Of York Road at‘ the Gerard

Petition for Reclassification : OF BALTIMORE COUNT? Avenue Iintersection is an. Amaco station and a McDonald's.

I S
e 2 : : : 3

. 'Desclrlp'tion to AecOmpany a Zoning Fetition _ ' _ ' : S - | o " ‘The intersection of Timonium Road and York Road is Just a

..., for Reclassificacion from an Existmg o . BB ' STATEMENT OF RFASONS FOR RECLASSIFICATION : .
D R. 5. 5 Zone to a R.0. Zone . ' August 28, 1981 - P : ] _ ‘ - block &WaY from. the Subject property to. the southwest. 'I‘his

. . ! |
Error in Zoning Map ' ‘:4i : : intersection consists of a bank on the northwest corner, a Massey=-

Beginning for the same on the northwest side of Timonium Road, 80 feet wide, Fer uson distributorshi th th
L o In placing a DR 5.5 zoning classification on the subject . : g p or tae sou west corner,:and Nationwide
. where it is intersected by the south side of an Existing 16.5 foot Road, as ] . _ , O P i

co T , FLPrOPertYr the map is in error. The error is readily apparent o Datsun and even nearer the subject property, a dairy store on the
- shown on the plat entitled “Resubdivision Plat, Part of Sections A - 8 an C- i

: o when one considers the zoning classifications and the commercial ;o ‘ OUtheaSt corner. On the northeas; corner of this Timonium and
_ Yorkshire and Part of Haverford' dated May 1954 and recorded among the Plat Records _ ' '

) _ and office uses of the properties surrounding and in the vicinity : York Roads intersection, a little over 200 feet from the subject

of Baltimore County in Plat Book G.L.8. 22 folio 25; said place of beginning being p
o ’ of the subject property. : f prOperty, is the strip shopping center known as the Fairgrounds

. measured North 21"&2‘57" East 158 97 feet from the centerline mtersection of . o N Center which extends northward along the east side of th York |
PR _ B o A : e Yor
: .1s'"-.T|monium Road and Hathaway Road, thence from sald place of beginning, binding on S B ' Contiguous Uses and Zones '

. ‘Road to the Exxon station at York Road and Gerard Avenae.
the northwest side of Timonium Road, the two following lines: (1) South 36°1720" Located about 400 feet east of the York Road in Timonium '

West 210.13 feet and (2) southwesterly by a curve to the right having a radius of : with frontage on Gerard Avenue and Timonium Road, the subject - ' Residential to the South

957. ‘19 feet for the distance of 22. 06 feet, said curve being subtended by a chord ')r0perty is contiguous to properties which are commercial or office . . Across Geraxzd Avenue from the subject property is a small

= bearlng South 36"56'57" West 22. 06 feet, thence leaving said Road bundmg on the " o . ~ |lin both use and zoning as follows: to the northeast and next to : R triang].e of residentially zoned and improved property (DR 5.5}

fllet leadmg to the north side of Gerard Avenue, as shown on Sald Plat, (3) ' a i the subject property on T‘ noniu.m Road is a Mobile gas station | ) g '-_‘ | 'f:' o and generally to the southeast Of the subject prOperty on the

"'_westerly by a curve to the rlght havlng a radlus of 25.00 feet for the dlstance R - I ' (zoned BL); to the north, along the entire northern border of the R southeast side OE 'I‘imonium Road, the zoning is. DR 5.5. HOWG\‘EJ'-': :

P B . . _ - _ PR IR

_, of 39. 39 feet. sa:d curve being subtended by a chord bearirg South 82"!15 o1 Vest "W .. |Isubject property, is the large Timonium Shopping Center (zoned . as pointed out above, on the north side °f Gerard and the north--
35 Ay fcet to the northerly side of said Gerard Aveiue 4o feet mde, thence blndlng R o BL) which stretches to the York Road on the west and is generally '~ L i o west side °f Tim‘mi‘m Road, "’hiCh fom a Shallf-’“’ V or Cl‘es ent

on sa:d slde of said Avenue. the two followmg 1|nes. : (h) northwesterly by a '_ " '_ o oppos:.te the Timonium race track: and immediately to the west of - B L about the subject property, the use and zoning is all commercial

BEnENeE N e subject property, and extending the entire length of tts - ;;: tfpxii *;hqgﬂa“d oftrce.uso that other than the road frontages, the subject R

wastern border, is the Elliott Building property consisting of a - ;;*: .;fp“ff*m“g‘ property 13 surrounded bY BL and RO properties.ﬁ Thus b} road and 3

large, two—story office building on a lot otherwise totally B -t'r 7.1tlf f.,.f neighbor,‘the suhlect Property is an integral Part«of that commer-a'M:

paved‘tor parking. 5'f~'?;:f~-f=_. -_. 1; _'; il'~f-' L - :-“ . ée;pﬁ';;‘;#tl cial and officelarea which surrounds it (consisting of the Mobileb

station, the large¢Timonium Shopping Center and the Elliott'yx“:

P R [ S | ESRE : Commerc:l.al Intersections : S ) p - R :
.sald Road (7)'. North 86"58'19” East 497 73 feet to the place of hegmnung. h ' o ' - B o Building) ‘. 'I‘he subject property 13 part and parcel of these

mumu. ,”

aF M Q;‘,," | _ " , R o Gerard Avenue, which now extends to the York Road, is

Containmg 1. ShO i\cres of Iand more or Iess non-residential use properties s:Ltting in the midSt Of them 1ike

thoroughly commercial at this intersection. At the northeast the yolk in a frieo egg As a result, the suhject pro,perty is’
. . - ’ .

corner is B&B Auto Glass, a property which is contiguous to the clearly not suitable for residential zoning

[Elliott Building, the westerly neighbor of the subject property.
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Conclusion’

Accordingly, it was error o insert this bit of DR 5.5 zoning : ‘ UNREPCORTED

“ S 1 THE@PURT OF SPECIAY £PPIALE . '
on the north s:.de of Gerard Avenue and the northwest side of . I - - _ 9
N | OF MARYLAID . I PER CURIAN:

Timoniam Road inasmuch as the property to each srde of 1t and the
llo. 1726

ert on to of it 1s commercral and office in usc and zoning. .- ' , : ' i R
Prop r y P g September Term, 1982 . This case arises out of a petition filed by Lorris S. - : ~ the RO zone fitted the prooerty perfectly. It concluded that

The RO reclassification requested is compatible w1th the surround-

‘Flynn, appellee, for zoning reclassification of 1.54 acres of B - because of adjacent commercial activity and heavy commer-ial
ing roperty and a reasonable buffer between the BL to the north

Bl - * land located at the northwest correr of Timonium Road end Gerard R S _traffi., the property involved could no ‘onger be reasonably
and northeast and the resrdential to the south._ : S S :

Avenue in Balti'nore County, Maryland. The appellee became the
‘ Respectfully submitted

owner of the parcel of ground by inheritance in 980 as the result | | " sonss. The Board stated:

of the deatn of her mother. In 1980, upon the adoption of the | The encroacment of commercial usage -- removes some’ of the

: B : C - : - votential for residential use under today’s accepted stand=::
. _R. Taylor MciLean - - T - o o . . | comprehensive zoning meps for Baltimore County, the subject PTOPETtJ N . ... .ards for residential use. .>. . Sectlon 2~- 58.15 of the:

. 102 West Pe nsylvania Avenue N o | | - BN - I .. . M . - - " paltimore.County Code 1980 Supplement,” authorizes' this
it 80 Rar d 21204 R B PEOPLE'S COUMSEL FOR "B was carried over as DR 5.5 from the earlier map adonted at the ¢ ""... Board to grant this'requested reclassification if:its:
Towson, Marylan ' ' - e

| - : : . present zoning is in error. The Board is of the opinion "]
giﬁ ~-1800 for Dorris S. F1 - : BALTIMORE COUNTY time of the last prior comprehensive zoning. Mrs. Flynn, who lives = _ ghat the pres%nt zoning of DR 5.5 for this site is in fact
orney fo is ynn ’ ' ‘ -

, ' ' : . - in error and that the requested RO zoning would provide a
Petitioner | ] primarily in Florida, was unaware of the rap adoption procedure. | reasonable use for this property end would also provide a

buffer area between the shopping center and the homes on
Her mother, when the map was adopted In 1980, was G0 years of age. :: Gorard Avenue and will so order.

shortly after the distribution of her mother's estate the appellee g : 'I‘he Board of Appeals entered an order granting appel" ee's :

DORRIS S. FLYRN filed her petition to have- the zoning of the Pr°Perty re°13551fied gfil“ . | y;ﬁ‘petition for reclass*fication of the property from a DR 5. 5 zone

from uhe DR 5 5 residential zone to the Residentiel Office (RO) to an RO zone.

zone which was newly available at the time the 1660 mep was adopted. .- _. E I Appeilant entered ‘an appeal from this order in the Cj r-

APpellee's petition,based on error in the map, wes ¢on- I B T cudt Court for County.‘ The Circui" (:ourt affirmed
fﬂ“sidered by the Planning Board of Baltimore COUth, wlth 811 cther .~ - hf,ri_ _f;the Board ol Appeals on November 9s 198c.h ‘The trial Judge,_in'

.Eéiins IS 7[5' 2 :"j5fhfpetitions for reclassification there pending under Baltimore‘;i‘;ft“ijfh‘i:? ;,i dibrief opinion filed{with;his?orde ,_found that'the?Board;had-hefore
o DR - R SRR ' R REEEI O | " o EaES
Getty, 3. . "3tf$‘(Counoy!s cyclic zoning procedure.n That Board recomnended that 90 S § legally surricient evidence tc:support its decision and that

acres of the 1.54 acre site be reclassified RO and the remelnder : the Board's action was not arbitrary, capricious or er_-roneous. It o

Per Curiam rerain TR 5.5. Thereafter, the petition was heard before the Board | is from thls order that the instent appeal was filed. The appellent

of Appeals of Baltimore County. FPeople's Counsel for Baltlmore raises a single issue to be decided by this appeal; i.e., whether

' ' . Y ] onent who appeared in : a et -

Filed: July 27, 1483 County, the sppellant herein, was the only OPF PP __ : tne County Board of Appeals wrcng"ully decided in favor of p i
opposition to sppellee's petition. ' | tion for zoning reclassification where thers was no .:.ubstantial

The Board of Appeals found that the continuance of the f evidence to support a finding of error in the couprehensive zgning‘

DR 5.5 zone for this property on the 1980 map was error and that

L
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"g;and the Board chose effectively to substitute 1its preference for

!';tthat of the county council°

b The subJect property is located at the northwest corner
v'iof Timonium Road and Gerard Avenue. On the lot of approrimately

':1 5& acres are . located two occuuied two- story dewllings. _To the_
'ﬁfnorth across a right of way ‘are commercial enterorises forming

fpart of the Timonium Shopping Center, zoned BL (Bu iness Local)
“Immediately to the west is an office building zoned RO. Across

.ffTimonium Road and Gerard Avenue to the east and south are several '

1
~single family dwellings zoned DR 5 5.

During the 1980 map process, the subject property was
;included in the countywide comprehenslve rezoning but was not icen-
f;_tified as a: specific issue. Upon the filing of this petition,
Tﬁrequesting ao zoning, the Planning Board reviewed the property

fand recommended that the westernmost 90 acre be changed to RO

?leaving the remainder in DR 5 5. The Board of Appeals granted ROlil

fzoning for the entire tract which would entitle the owner to con-_ietiﬂf‘

vert the existing buildings to office use, or in the alteriative,

to apprcval by.special exception.f Such a building could poten-}:
L . ,gi

ially-contain three stores with 13,000 square feet of floor space

1'000 squar feet of parking area.f;“

.beone of the owners of hese properties obJected to the proposed
change of the zoning or property here involved and they are uot
,parties to this proceeding.;- : R . . R

their pesitions. In that case the Court of Appeals, guoting
from Stratakis v. Beauchamp, 268 Md. 643, 652-653 ’1073),

stated the test on Judicial review to be as follows:

'?'4. Where a legislative body, or a board of county of- -
,'ficials, pursuant to authority conferred upon it, has
. granted a rezoning of. property, the gquestion on judicial
review 1s:whether or. not._ such action is arbitrary and dis-
W debateble.-ﬁx; : AR

H H e
H - -‘ ",

Our reading of Dorh_y convinces us that it is more sup-;

T
f-gi‘r

e acres*of residentially zoned land out of a total tract of
> 5ﬁacres,iall of Wnich was residentially zoned. The Howard County
.;Zoning Board denied Dorsey's request to reclassify the zoning of

a:portion of his land from resideutial to manufacturing.

versed the, Judgment of‘this COurt.;'The Board had based 1ts re-

#i-,

ifusalr O1r classify.primarily on a General Plan for Howard County?sc

.

which ontemplated'resi 'ntial use of the property in supuort of fé.*‘

e

a'neighborhood school., The Fourt of Appeals found tnat no fairly
: debatable issue had been raised either as to error in the original

\iadopt on of the comprehensive zoning maps or any nrobative evidence

f,r k‘ﬁ T -

"'-e, :’

N supra)

. At the hearing before the Board of Appeals the appellee
apreared and testified concerning the noise and odors from the
various commercial uses to the north of the property here involved.
Thesc*com 3rcial uscs included a gas station, a theatre, a Chinese
restaurant and fish market._ She also noted other commercial uses
on York Road to the west including the Timorium Race Track, end :
-8 7-11 store on the south side of Timonium Road. There was sub-
stantial Lestimony concerning the traffic on York Road, Gerard
Avenue and the Timonium Shopping Center and its effect on the
instant property..

The applicant offersd as an expert, George Gavrelis, the
former Director of Planning for Baltimore Ccunty. Mr. Cavrelis was

well acquainted with the property and his full and careful de-

. scription of the extensive commercial uses surrounding the subject

property and the general nei hborhood was accepted as accurate by

the planner for Baltimore County, James Hoswell,:who testified for o

the People's Counsel.‘ Mr. Gavrelis advised the Board of Appeals

that commercial development of the area had continued since the

B 1ast comprehensive zoning.kae st *ed that a building had been con- -ﬂ'f
structed near the subject property occupied by a dress shop,'a frame j]
f;shop, a health food shop and the fish market "which brings the |

actual commercial building'~5?f- possibly removed by about 50 feet

from the subJect property.: He testified that the portion of
Gerard Avenue in front of the subject property had become a shortcut
for vehicular traffic attempting to avoid the Timonium-York Road

intersection.'*

BICROFNIE:

of any events occurring subsequent to the time of the comprehensive
zoning which would show that the Council's assumptions and premises
at the time of the comprehensive zoning had been proved invalild by

the passage of time.

It seems clear to us that in the consideration of the

adoption of the comprehensive zoning map the County Council. should

have at least determined whether the subject property should remain;',

'in the DR 5.5 zone or whether it fell within the provisions of
Section 203.2 of the Baltimore Covnty Zoning Regulations, which
created the RO zone. That section provides as follows:

The RO zoning classification is estaolished - - -
to accommodate houses converted to office buildings and
some small class B office bulldings in predominately
residential areas on sites that because of adjacent com-
mercial activity, heavy commercial traffic, or other
similar factors, can no longer reasonably be restricted -
solely to uses allowatle in moderate dernsity residentilal

Z0ones.

The Board of Appeals found that there had been error in
the adoption of the map and it is now before us on appeal from the

Circuit Court for Baltimore County which affirmed the finding of

;sgthe Board of Appeals that the property should be in the PO zone..

Our consideration of the issue is circumscribed by the legal test

jpreviously stated in Dorsey, supra, (quoting from Stratakis, S

Applying that test we conclude that the issue as Pre-F“'

sented to the Board of Appeals was fairly debatable and that ‘the o

action of the Board was .ot arbltirary or discriminatory.

JUDGMENT AFFIF%ED COSTS TO BE PAID

BY PEOPLE'S COUNSEL FOR BALTIMORE
- COUNTY.

Mr. Gavrelis testified unequivocally that the DR 5.5
zoning continued on the 1980 map constituted error. He noted the l
fallure of the COmprehensive map to identify the unique impact e
of the surrounding commercial and office uses on the subdect |
property, such as "the nolse, head-on perking, adjacency to either
commercial or office properties, the lack of. scxeening. . He con-
cluded that resldential use, existing or potential was not
feasible, reasonable or tenable on this property.

He stated his opinion that the map was also in error
because the County Council failed to apply to the subject propertv_
tr newly enacted and available RO zone which suited it to per-
fection. Mr. Gavrells stated:

It is my conclusion that this prrperty is not reeson-
able for residential uses. -

R T believe it 1s perfectly suited for office usage A
»~ " within the context of the RO. zone, knowing the legislative
7. policy.which created that RO*zone recognized that there
were* ,cumstances where continued moderate residential::
’deveIOpment was no longer reasonable or feasible, and that
the conversion of existing dwellings or even the erection.
of 2 new office structure, was a more rational way of

dealing with the land use and zoning potentials on a property.;i_?

ufrare also impacted'by.adjacent non-residential uses., On cross-\

examination howe;er, when Mr. Hoswell was asked whether he had%v

3

"any objection" to Mr. Gavrelis' planning conclusion, he declinedilﬂﬁ
to use the word "objection“ and substituted the.phrase."perhaps,.j;
‘some hesitation." ' He conceded he agreed 95% on Mr. Gavrelis':f.
planning solution as it affected the rear portion of the oroperty.
Mr.‘Hoswell_also concluded that the Planning Board recognized
‘that it was error to zone the property PR 5.5.‘ In'explainingjﬂ
the Planning Board's recommendation that about two-thirds of the
property be rezoned RO, he assumed that thils amounted to an
-acknowledgement that it "recognize[d] an error in the zoning of .
-the property.“‘ - o L SN :
There is, of courfe, no dispute that there is.a strong

presumption of the correctnass of original zoning and of compre-
hensive zoning. "'Fs]trong evidence' of error 1s required to make
the issue of mistake in comprahensive zoning fairly debatable and
'unless such strcng evidence is presented by the applicant, the.,f

-_faction of the Board in granting a. reclassification is arbitrary |

; and capricious. . Boyce V. Sembly, 25 Md. App. h3, 50 (1975)

RN

We said in Peonle s Counsel V.

L 517, 624 (1980),ﬁquoting from TennisOn V%j
. 5 (1977) =

~:~0nce evidence strong ‘enough - totrendersthe issue of, rezon

. ing fairly debatable is:produced,’the change in° zoning
will be upheld since it:is:not the function: of the: courts
to substitute thelr judgment for that.of th

(!Imtrt nf Epmal z'\ppgﬂa
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The Remrd 1n_*.he captloned appeal was ‘I‘ECEIVEd .and docketed on
January 20, 19863
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The bnef of the APPELLANT is to be ﬁled w1th the ofﬁce of 'the CIerk

on or before. . . March 1, 1983

'IhebnefoftheAPPELLELxstobefiledmththeofﬁoeoftheCIerk
N on or before 30 days after filing of appellant hnef (Rule 1030a2). ;
Pt Thls appeal has been set for argu “nt_before tlus Court during the
" weekof...:June, 13;14,15 ,16 17,20,21,22,° 1983 5

.---..4----._., g-urt




